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TIME FOR A FORMALIZED 
MEDICAL FUTILITY POLICY 
Mercy Health System's Procedures Will Help 
Free Its Physicians from Legal Concerns 

F
or the past decade a debate has raged 
in the medical, ethical, and legal com­
munities over medical futility. The 
concept is not new, especially as it 
applies to end-of-life care. Physicians 

since the time of Hippocrates have recognized 
some medical conditions as hopeless and have 
accordingly recommended no further treatment 
for the patients suffering them.1 But what has 
fueled the fires of the recent debate is the 
patients1 rights movement and the accompanying 
perception that the right of self-determination 
extends not only to the refusal of medical treat­
ment but to demands for oveltreatment as well.3 

The patients' rights movement began as a reac­
tion to the paternalism of physicians who unilat­
erally overtreat patients, prolonging their lives 
against their wishes or the wishes of surrogates or 
family members. This reaction resulted in a scries 
of lawsuits, ranging from the Karen Quinlan case 
of 1975 to the Nancy Cruzan case of 1990, in 
which the courts ruled that patients (or their 
appropriate surrogates) had the right to refuse 
treatment even if this led to the patients' deaths. 

In the 1990s, patients and surrogates began to 
demand treatments that their own physicians 
often believed were medically futile and thus an 
irresponsible stewardship of healthcare resources. 
In lawsuits ranging from the 1 Ielga Wanglie case 
of 1991 to the "Baby K" case of 1994, the courts 
have ruled in favor of the right of patients and 
surrogates to request certain medical treatments.' 
What has made these cases especially problematic 
is an absence of professional or institutional poli­
cies concerning medical futility. Because of this 
lack, judges have found determining compliance 
or noncompliance to be difficult.4 

Patients and surrogates argue that if they have 
the right to refuse certain medical treatments, 
they must also have the right to request them; in 

either case, they say, they know what is in their 
best interest. Physicians, on the other hand, 
argue that such treatments are often both bur­
densome for the patient and medically inappro­
priate because—since they fail to achieve the 
desired physiological effect—they amount to a 
misallocation of resources. Many physicians 
believe that allowing such treatments compromis­
es their professional integrity. Nevertheless, they 
often feel compelled to comply with the patient's 
or surrogate's wishes because they think that is 
what society wants.5 

The ever present fear of litigation has not only 
exacerbated this debate, it has also put the very 
foundation of the physician-patient relationship 
in jeopardy. When patients adopt the extreme 
autonomy position, they ignore the fact that 
objective, well-established, community-based 
"best interest" standards assume both a connect­
edness of the patient to family and physician and 
a communieation process that allows surrogates 
to make decisions based on those standards.6 To 
address these concerns, society should try to 
avoid both physician-driven oveitreatment and 
that driven by patients and surrogates, seeking a 
balance between patient/surrogate rights and 
physician/societal rights." 

Those working in the Catholic legal and ethical 
tradition might do this by taking a process-based 
approach on a case-by-case basis. The goal would 
be a medical futility policy that, securely rooted in 
the Catholic tradition of promoting and defend­
ing human dignity, protects the patient's right of 
self-determination, the physician's right of pro­
fessional integrity, and society's concern for the 
just allocation of medical resources. 

This article will: 
• Examine the legal implications concerning 

the medical futility issue 
• Show how three concerns—patient autono-
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policies arc relatively l l t " l i Z " t l t l O O deemed futile by the 
new in hea l thcare , & a t t end ing physician. 
there is t r e m e n d o u s Similarly, a provider 
uncer ta inty among may ask a court to issue 
healthcare providers about the policies1 legal sta- an order that treatment deemed futile not be initi­
als. Providers know that adopting one carries the ated, or, if it has already been initiated, that it be 
threat of litigation. discontinued, as in the Wanglie case." The court 

When a healthcare organization adopts such a in such a case may be more inclined to agree that 
policy, its goal is to facilitate an agreement the treatment is indeed inappropriate if the physi-
between the patient (or a surrogate) and the cian involved has withheld of discontinued it in 
provider regarding the treatment proposed for accordance with the organization's futility policy, 
the patient. If no agreement is reached, litigation Mercy Health System, Conshohocken, PA, 
mav follow. The p a t i e n t / s u r r o g a t e or the recently was involved in a case in which a 
provider may seek an injunction from the courts. patient's surrogate sought an injunction to get 
Or the patient/surrogate may file a medical mal- the patient treatment that the provider had decid-
practicc suit against the provider. ed was futile. Mercy did not then have a medical 
Malpractice Suits Physicians do not like to get futility policy. Nevertheless, the case was instruc-
involved in litigation. A physician who loses a tive for those of us who became involved in it. It 
malpractice claim risks both a damaged profes- not only brought the issue of futile care sharply 
sional reputation and an increase in malpractice to our attention; it also gave Mercy an opportuni-
insurance premiums. Perhaps even worse, a ty to assess where it stood on the issue from an 
report will be filed with the National Practitioner institutional standpoint. The injunction was one 
Data Bank noting that the physician has lost the we can expect patients/surrogates to seek on 
suit.8 Since all hospitals are required to query the those occasions when an agreement on futile care 
data bank on a regular basis, that report will fol- cannot be reached. 
low the physician for the remainder of his or her This case concerned J. L., an 87-ycar-old 
career. Even if the physician should prevail in the woman who, over a period of months, had been 
lawsuit , he or she will be forced to spend admitted several times from a local nursing home 
amounts of time and money meeting with attor- to one of Mercy's acute care facilities. She had 
neys, answering interrogatories, appearing for been ventilator dependent, semi-comatose, and 
depositions, and testifying at trial. No wonder, in multiple-system failure for months before her 
then, that the mere threat of litigation will deter first Mercy admission, 
some physicians from invoking a futility policy. J. L. did not have an advance directive and, as a 

Hut such a policy does offer legal benefits to result, her wishes regarding her medical care Were 
those physicians willing to risk litigation to pre- Unknown to her healthcare providers.10 She had 
serve their professional integrity. Although a futil- appointed both of her daughters as her healthcare 
ity policy will not insulate the physician from liti- agents. Unfortunately, the daughters had diamet-
gation, it should enable him or her to fashion a rically opposed viewpoints regarding their moth-
strong defense in a medical malpractice claim. As er's medical treatment. One, S. A., argued that J. 
a general rule, to prevail in a malpractice suit, the L. hoped to die peacefully and would never have 
plaintiff must prove that the treating physician wanted to be ventilator dependent. The other 
breached the healthcare organization's standard daughter, E. L., contended that her mother val-
of care. But an organization with a futility policy ued life and would have wanted all available life-
requires a consensus among its physicians that a sustaining measures employed to preserve it. 
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L. insisted on immedi- ^ On her final admis-
ate insertion of a cen- sion, J. L.'s t reat ing 
tral line and hypcrali- physicians found her to 
mentation. E. L. said that doing anything short be in renal failure, with possible bowel ischemia, 
of that would be tantamount to allowing her sepsis, and gastrointestinal bleeding. E. L. told 
mother to starve to death. S. A., meanwhile, the t reat ing physicians to proceed with an 
refused to consent to insertion of a central line, exploratory laparotomy and dialysis. The attend-
requcsting comfort measures only. These con- ing surgeon said J. L. had less than a 1 percent 
flicting instructions exposed J. L.'s providers to, chance of surviving the surgery. Dialysis also 
on one hand, a possible criminal charge of batten.' posed a serious risk because J. L. was already dan-
if the central line were inserted, contrary to S. gerously hypotensive and dialysis would further 
A.'s wishes—and, on the other hand, to a possible reduce her blood pressure. E. L. nevertheless 
charge of negligence if they failed to insert the insisted that both procedures be performed, since 
central line, contrary to E. L.'s wishes. her mother would certainly die without them. 

THE PROCEDURES OF MERCY'S FUTILITY POLICY 
Physicians at Mercy Health System facili­
ties follow these procedures in determin­
ing medical futility: 

1 When the attending [physician] of 
record determines that an intervention is 
medically inappropriate but the patient 
(or surrogate decision maker) insists that 
it be provided, the attending of record 
should discuss carefully with the patient 
(or surrogate decision maker) the nature 
of the ailment, the options-including pal­
liative care and hospice care—the progno­
sis, and the reasons why the interven­
tions are medically inappropriate. The 
attending of record should explain that 
not providing the intervention in question 
does not mean abandoning appropriate 
medical care and humane care designed 
to promote comfort, dignity, and emotion­
al and spiritual support. 

2. The attending of record should 
address with the patient (or surrogate 
decision maker) the options of patient 

transfer to another physician or to anoth­
er institution and of obtaining an inde­
pendent medical opinion concerning the 
medical inappropriateness or medical 
futility of the intervention in question. The 
attending of record should also provide 
the patient (or surrogate decision maker) 
with a copy of these guidelines. 

3. The assistance of institutional re­
sources (such as nursing, patient care 
representative, chaplaincy, social ser­
vices) shall be made available to the 
patient (or surrogate decision maker) and 
to the attending of record. 

4. If, after reasonable effort by the 
attending of record using the available 
institutional resources, agreement is not 
reached between the attending of record 
and the patient (or surrogate decision 
maker), the attending of record who still 
wishes to limit the intervention must 
request from the appropriate department 
director a second medical opinion from a 

physician who has personally examined 
the patient. The second opinion must be 
appropriately documented in the pa­
tient's chart. Within 48 hours of obtaining 
the second opinion, the attending of 
record must prepare the case for review 
and forward it to the Institutional Ethics 
Committee. The attending of record must 
provide to that body clinical and scientific 
information pertinent to the determina­
tion that the intervention is medically 
inappropriate. 

5. Within 48 hours after receipt of the 
case by the attending of record, the 
Institutional Ethics Committee must con­
vene to hear the case. The attending of 
record and the patient (or surrogate deci­
sion maker) are requested to appear at 
the Institutional Ethics Committee meet­
ing to represent their points of view. The 
Committee will render its recommenda­
tions no later than 24 hours after hearing 
the case. A representative of the 
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But S. A. would not consent to cither procedure. 
Once again K. L.'s attorney filed an emergency 

petition with the local court asking the hospital to 
be ordered to undertake ""any medical or other 
care'" necessary to preserve J. L.'s life. Although 
refusing to order surgery—because it would 
almost certainly have resulted in the patient's 
demise—the judge did order dialysis and "full 
resuscitation." Less than a week after the injunc­
tion, J. L. went into cardiac arrest. Complying 
with the court order and E. L.'s wishes, J. L.'s 
providers administered cardiopulmonary resusci­
tation for 45 minutes, without success. J. L. died. 

Mercy would have avoided none of this litiga­
tion if it had had a medical futility policy. But 
such a policy would have given J. L.'s treating 
physicians a venue in which to present the facts of 
her medical condition and to predict the futility 
of the treatment E. L. requested. And if Mercy 
had then had, as it docs today, an Institutional 
Interdisciplinary Review Board (IIRB) to make 
determinations on medical futility cases and if the 
IIRB had agreed that the proposed laparotomy 
and dialysis were futile, the treating physicians 
would at least have had the system's endorsement 
of their decision to forego treatment." 

And if, moreover, Mercy had been able to 
introduce into evidence the fact that both its 
IIRB and Institutional Ethics Committee had 

determined the surgery and dialysis to be medi­
cally futile, the judge might have agreed with 
those determinations and denied E. L.'s petition. 

Futile treatment determinations today incorpo­
rate medical, ethical, social, and legal compo­
nen t s . The debate centers on the conflict 
between individual rights (patient autonomy), on 
one hand, and the allocation of medical resources 
(social justice), on the other. But, in each case, 
the critical component is what the physician 
believes to be the patient's best interest. Absent 
statutory or appellate authority, physicians will 
have to balance the threat of litigation against 
their professional integrity in deciding whether to 
administer treatment they view as medically futile. 
Healthcare organizations should adopt futile care 
policies because, in doing so, they will not only 
provide their physicians with legal protection, 
they will also serve the best interests of their pa­
tients and society as a whole. 

ETHICAL ANALYSIS 
According to the dictionary,/wr/7/fv means "inad­
equacy to produce a result or bring about a 
required end; ineffectiveness."12 The American 
Medical Association, however, says the concept 
"cannot be meaningfully defined."" Essentially, 
futility is a subjective judgment but one that is 
indispensable.14 

Institutional Ethics Committee will meet 
with both parties together to review and 
discuss the recommendations of the 
Committee. 

6. In the event that both parties can­
not reach a consensus after the recom­
mendation of the Institutional Ethics 
Committee all information will be for­
warded by the Institutional Ethics 
Committee to the Institutional Inter­
disciplinary Review Board (IIRB)* for adju­
dication. 

7. The attending of record must notify 
the patient (or surrogate decision maker) 
in writing that the case has been forward­
ed to the IIRB, what it involves, what are 
its possible outcomes, when and where 
the review will take place, and that the 
option of transfer before the meeting 
exists, but that arranging such a transfer 
is the responsibility of the patient (or sur-

* See above. 

rogate decision maker). Absent patient 
(or surrogate decision maker) consent to 
an earlier time, the meeting cannot take 
place for at least forty-eight (48) hours 
after the patient (or surrogate decision 
maker) is notified. 

8. During the IIRB process, the attend­
ing of record and the patient (or surro­
gate decision maker) are encouraged to 
be present together to express their 
views for consideration including alterna­
tive plans of care. This meeting of the 
IIRB should occur at the acute care facili­
ty where the patient is currently hospital­
ized to facilitate access to the patient 
and the patient's records. 

9. If a finding of medical inappropriate-
ness is affirmed by the IIRB, medically 
inappropriate intervention may be termi­
nated and a plan of care established that 
addresses comfort care and the preser­
vation of patient dignity. If, however, the 
IIRB does not concur with the attending 

of record's determination of medical 
inappropriateness, the orders to limit the 
intervention will not be recognized as 
valid without patient (or surrogate deci­
sion maker) agreement. 

10. If the IIRB agrees with the determi­
nation of medical inappropriateness, 
intrainstitutional system transfers of the 
care of the patient to another physician 
to provide palliative care are allowed. 
However, intrainstitutional system trans­
fers to another physician to provide the 
intervention that has been judged by the 
IIRB to be medically inappropriate will not 
be allowed. 

11 The procedures set forth in this poli­
cy may be invoked only by the attending 
of record or as otherwise authorized by 
the hospital's medical staff by-laws. 
Concerns on the part of other healthcare 
providers, hospital officials, or family 
members should be addressed through 
already existing institutional mechanisms. 
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Within the medical 
community, there is a 
consensus that some 
treatments are medical­
ly futile, but consensus 
ends once you try to 
formulate An objective 
and concrete definition. 
As a resul t , "futi le" 
interventions are some­
t imes confused with 
those that are harmful, 

D ecisions on 

medical futility must 

be made on a case-by-

profess ionals . " But 
what these four cate­
gories emphasize is 
that decisions on medi­
cal futility must be 
made on a case-by-case 
basis and include both 
a substantive compo­
nent and a role for 
patient/surrogate 
input . De te rmin ing 
whe ther a medical 

ineffective, or impossi- treatment is futile basi-

ble. It helps to distin­
guish among these con c a s e b a s i s 
cepts . According to 
two cthicists, James F. 
Drane and John L. 
Coulehan, a medically futile treatment is "an 
action, intervention, or procedure that might be 
physiologically effective in a given case, but can­
not benefit the patient, no matter how often it is 
repeated. A futile treatment is not necessarily inef­
fective, but it is worthless, either because the med­
ical action itself is futile (no matter what the 
pat ient 's condit ion) or the condition of the 
patient makes it futile."': However, until there is a 
clearer understanding of what medical futility 
means at the bedside, there will be no widespread 
agreement on definitions and implications of futil­
ity in general.1" 

Bamch Brody and Amir Halevy argue that four 
categories of medical futility set the parameters of 
the debate:'" 

Physiological Futility This, also known as 
quantitative futility, applies to treatments that fail 
to achieve their intended physiological effect. 
Determinations of physiological futility are based, 
not on vague clinical impressions, but on sub­
stantial information regarding the outcomes of 
specific intervent ions for different types of 
patients. 

Imminent-Demise Futility This applies to 
treatments carried out despite the fact that the 
patient will clearly die in the very near future. 

Lethal-Condition Futility This is treatment 
given to a patient who has an underlying lethal 
condition that the treatment cannot affect and 
that will result in death in the not-too-distant 
future (weeks or perhaps months) despite the 
treatment. 

Qualitative Futility This is treatment that fails 
to lead to an acceptable quality of life for the 
patient. Qualitatively futile treatment may be suc­
cessful in achieving an effect, but not, from the 
patient's perspective, one worth achieving.IS 

A consensus concerning the clinical features of 
medical futility remains elusive among healthcare 

cally comes down to 
whether it passes the 
test of beneficence — 
whether, that is, it will 
be in the patient's best 

interest. The test of beneficence is complex 
because determining whether a medical treatment 
is beneficial or burdensome, proportionate or dis­
propor t ionate , appropriate or inappropriate 
involves value judgments on the part of both the 
patient and the physician. 

Patients have the right of self-determination to 
control their own medical treatment, but thev do 
not have an absolute right to demand any medical 
treatment they happen to choose. And physicians 
have a duty to practice medicine responsibly. 
They are called to use professional norms, stan­
dards, and values as guidelines in making judg­
ments on the appropriateness of medical inter­
ventions involving their patients—but they cannot 
make such judgments unilaterally. Medical judg­
ments are never value free. In assessing whether a 
treatment is medically futile, physicians must con­
sider carefully not only the values and goals of the 
patient/surrogate, but also those of the commu­
nity, the institution, and society as a whole. 

The question is: How does the physician bal­
ance all these values so that the best interest of 
the patient is always the central focus? We believe 
that the ethical principles of autonomy, bene­
ficence, and justice provide a moral framework—a 
framework rooted in the Catholic moral tradi­
tion—for making medical and ethical determina­
tions concerning medical futility. 
Autonomy This is a person's right to exercise self-
determination in making personal and informed 
choices. A patient has the right to choose and 
refuse medical treatments; a physician has the 
right to make choices based on his or her duty to 
practice medicine responsibly. Both patient and 
physician have the right of autonomy. 

Legally and ethically, patients have been given 
the right to refuse medical treatments. This does 
not, however, imply that they also have the right 
of access to any medical treatment they choose. 
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Patients have the right to make medical decisions 
they believe are in their best interest—but such 
decisions may turn out to be destructive and irra­
tional. It is at this point that patient autonomy 
conflicts with physician beneficence. 

A physician cannot be forced to give medical 
treatment that he or she believes not in the best 
interest of the patient or of society as a whole. To 
do so would violate the physician's professional 
norms; he or she would have been asked to prac­
tice irrational medicine. To initiate or continue 
medical interventions even though the patient is 
no longer able to benefit from them is to confuse 
means with ends, effects with benefits, and avail­
able technologies with obligatory medical thera­
pies.20 This is not just m irrational act; it is also a 
morally irresponsible one. 

The Christian view of autonomy focuses on the 
dignity and respect of every person. This does 
not mean that every person has absolute autono­
my. As one physician has put it, "Respect for per­
sons embraces self-governing decision-making. 
But our freedom as creatures of God is always 
within the constraints of ethical and moral deter­
minants derived from Scr ip ture , t r ad i t ion . 
Church teaching, And the study ot ethics."21 

Allowing patients/surrogates to think that medi­
cal treatments are beneficent when they are in fact 
futile is to mislead them. This, write Drane and 
Coulchan, violates the principle of autonomy 
because "it creates a sphere of decision making 
where (rationally) none exists and, thus, seems 
intrinsically deceptive."22 

If a conflict between patient and physician pre­
cludes a decision by consensus, then the only 
option for the patient is to terminate the relation­
ship and seek another physician. The physician 
has three options: He or she can arrange for t In­
patient's transfer, seek a declaratory judgment in 
court, or act without the patient 's approval. 
Litigation may ensue with the last option. But it 
the physician has acted according to generally 
accepted medical standards a n d / o r in confor­
mance with the expressed wishes of the patient, 
the physician will generally prevail.23 

Beneficence This involves one person's obligation 
to prevent or alleviate harm to another, to pro­
mote the good ot the other by minimizing his or 
her burdens and maximizing his or her benefits. 
Beneficence includes the notion of nonmalefi-
cence, which prohibits one from inflicting harm, 
injury, or death on other people. 

In determining whether a particular medical 
treatment is beneficial to a patient, it is important 
to distinguish between quantitative futility and 
qualitative futility. Quantitative futility is an 
objective assessment of the treatment, one that 
should be made by the physician. Lawrence 

Schneiderman and Nancy Jecker argue thai lor a 
treatment to be medically futile it has to be 
shown to have been useless either in the last 100 
cases of the physician's personal experience or in 
published reports. u Treatment that merely pre­
serves permanent unconsciousness or is incapable 
of ending dependence on critical care should also 
be considered futile. In judging futility, physi­
cians must, moreover, distinguish between .\\\ 
effect (which is limited to a part of the patient's 
body) and a benefit (which appreciably improves 
the patient as a whole).2. Physicians have an ethi­
cal responsibility to provide only those treatments 
to their patients which they believe to be benefi­
cial, or at least not harmful or burdensome. To 
directly harm a patient violates both the Hippo 
cratic Oath and the Christian notion of benefi­
cence, which means doing good out of love for 
the person in need.2'' 

Of course, patients/surrogates must be per­
mitted to determine whether the treatment will 
have a beneficial impact on the patient's life. 
Patients will generally make decisions that arc 
rational and in their own best interests, but situa­
tions can arise in which their thinking is not ratio 
nal. "Commitment to beneficence demands at 
least that physicians try to understand patients' 
intent and motivation and to influence them to 
make a rational decision," write Drane MK\ COU 
lchan. "In some cases, physicians may choose not 
to act on patient decisions that appear to be 
unreasonably destructive."2" 

As far as the patient is concerned, deciding 
whether a proposed medical treatment will be 
beneficial or nonbeneticial is an inescapably sub­
jective act. It calls for a value judgement based on 
what the patient/surrogate believes is in his or 
her best interests. Physicians need to take the 
time to communicate with their patients in order 
to get a better understanding of the physical, 
emotional, spiritual, and financial values that gov­
ern their lives. The patient's values and goals 
should help inform a physician's decisions. But 
they must be considered along with—not instead 
of—professional standards concerning the appro 
priatencss of a medical treatment. Only physicians 
have the expertise to determine whether a medi­
cal treatment is quantitatively futile. They should 
never comply with a patient's/surrogate's request 
to provide a treatment that is clearly physiologi­
cally futile, burdensome, and certain only to pro­
long a seemingly meaningless life. 

Patients/surrogates are in the best position to 
determine whether a medical treatment is quali­
tatively futile, that is, beneficial or burdensome 
according to the patient's values. Ideally, the 
physician and patient/surrogate should come to 
a decision together about the appropriateness of 
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a particular medical treatment and whether it 
will maximize the patient's benefits and mini­
mize the burdens. Shared decision making that 
is rooted in the concept of reasonableness and 
allows for flexibility, openness, and honesty is 
the only model that will pass the test of benefi­
cence. Strong medical paternalism and strong 
patient autonomy not only tail the test of benef­
icence; they may also fail the test of nonmalefi-
ccnce at times. 

Justice This principle says that all people should 
be treated fairly and be given their due. The 
issue of medical futility focuses specifically on 
distributive justice: the fair, equitable, and 
appropriate distribution of medical resources in 
society. One cannot remove a medical futility 
determination from the realm of social justice. 
At a time when reforming healthcare in this 
country has become a high priority, medical 
treatments judged to be futile and inappropriate 
are inconsistent with social standards and violate 
the principle of distributive justice. Access to 
basic healthcare for all Americans will never be 
realized if we continue to offer unreasonable 
medical care. 

Although distributive justice is an important 
factor in the futility debate, it is rarely discussed. 
Mention the scarcity of resources and you will be 
accused of "putting a price tag on human life," 
which to most Americans is totally unacceptable. 
But is this realistic? Medical resources in this 
country are limited and must be conserved. 
Proper stewardship of these resources entails not 
wasting them on treatments that are futile and 
inappropriate. They must be rationally allocated; 
to waste them is ethically irresponsible and moral­
ly objectionable. 

Critics argue that incorporating distributive jus­
tice in the medical futility debate is just a devious 
disguise for medical rationing. Hut this only con­
fuses the issue. Futility judgments and allocation 
decisions are very different from rationing. Futility 
refers to specific treatments and outcome relation­
ships with a specific patient. Rationing refers to 
the distribution of treatments in the general popu-
lation on a cost basis because of competing 
needs.28 "Therefore, in making judgments about 
futility, the patient's benefit is of paramount con­
cern and all that matters is medicine's ability to 
offer some minimal promise to achieve that bene­
fit," write Nancy Jecker and Lawrence 
Schneiderman. "All other factors are extraneous. 
With respect to rationing, by contrast, society 
must decide how to deal with conditions of scarci­
ty in which certain treatments cannot be made 
available to all who would benefit."-'" 

As a matter of justice, pat ients/surrogates 
cannot be given the absolute right to demand 
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any medical treatment they choose. To do so 
would create a system that, according to one 
writer, "would irrationally allocate health care 
to socially powerful people with strong prefer­
ences for immediate treatment to the disadvan­
tage of those with less power and less immedi­
ate needs.'"0 If patients/surrogates were given 
the absolute right to demand inappropriate and 
nonbeneficial medical treatments, those treat­
ments would be given at the expense of the 
poor, the powerless, and the marginalized— 
would be given, that is, unjustly. In this debate, 
failure to consider the allocation of scarce 
resources would itself be a grave injustice. 

The medical futility debate comes down to 
a conflict between patient autonomy, on one 
hand, versus physician beneficence and dis­
tributive justice, on the other. Society cannot, 
in seeking a balance between the pat ient ' s 
goals and values and the goals and values of 
med ic ine , so inflate pa t ient a u t o n o m y in 
impor tance as to des t roy the principle of 
beneficence and overlook the equitable distri­
bution of medical resources. To achieve this 
balance, physicians must agree on what con­
stitutes a reasonable medical treatment and 
p a t i e n t s / s u r r o g a t e s must agree to restrict 
their self-advocacy to what is fair and equi­
table for all." The debate must focus on the 
best interests of the patient, without failing to 
recognize that every individual is also a mem­
ber of society. 

If, after carefully considering the patient's 
medical status, values, and goals, a physician 
believes that a particular medical treatment is 
futile because it violates the principles of benefi­
cence and justice, then the physician is ethically 
and professionally obligated to resist administer­
ing the treatment. The weighing of medical treat­
ments on the basis of their benefits, burdens, and 
appropriate use as resources is firmly rooted in 
the Catholic moral tradition of the ordinary/ 
extraordinary means distinction. 

The Catholic tradition maintains that if a medi­
cal intervention is judged to be ordinary it is 
viewed as morally mandatory. If the intervention 
is judged to be extraordinary, it is morally option­
al. An intervention is said to be ordinary if it 
offers a reasonable hope of benefit for the patient 
and can be used without excessive inconvenience, 
which includes risk, pain, and expense. If it offers 
no reasonable hope or benefit, or is excessively 
burdensome, it is extraordinary.32 

Pius XII further clarified the ordinary/extraor­
dinary means distinction when he declared that 
"we arc morally obliged to use only ordinary 
means to preserve life and health—according to 
circumstances of persons, places, times and cul-
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ture — that is to say 
means that do not in­
volve any grave burden 
for oneself or anoth­
e r . " " Pius XII based 
the distinction between 
ordinary and extraordi­
nary means on the idea 
that human life is a 
basic good—but a value 
to be preserved pre­
cisely as a condition of 
other values. One must 
examine the circum­
stances of a particular 
s i tua t ion , which in­
clude cost factors and 
allocation of resources, 
because these circumstances dictate the balance-
to be considered between life and these other 
values. 

Because of the imprecision of the te rms 
"ordinary" and "extraordinary," and the rapid 
advances in medicine and technology, the 
Catholic Church now speaks of "proportion­
ate" and "disproportionate" means. In deter­
mining whether a medical treatment is benefi­
cial and appropriate, the Congregation for the 
D o c t r i n e o f t h e Faith c o n c l u d e s (in The 
Declaration on Euthanasia) that "it will be 
possible to make a correct judgment as to the 
means by studying the type of treatment being 
used, its degree of complexity or risk, its cost 
and possibilities of using it, and comparing 
these e lements with the result that can be 
expected, taking into account the state of the 
sick person and his or her physical and moral 
resources." '* This s ta tement , rooted in the 
Catholic tradition, gives physicians the ethical 
justification to refuse medical t reatments if 
they are either gravely burdensome or medical­
ly futile for the patient. 

MERCY'S MEDICAL FUTILITY POLICY 
Unfortunately, an ethical justification for refus­
ing or withdrawing medical treatments is not 
the same as a legal justification for doing so. 
Fear of legal liability naturally makes physicians 
hesitant to determine treatment to be medical 
ly futile, especially since there are as yet feu-
legal precedents. "The evolution of case law in 
medical futility is still in its early stages, and the 
reaction from the cour ts has been mixed," 
notes one writer. "In fact, it appears that the 
lower courts would rather not handle this com­
plex problem at all."33 

Adding to physicians' concerns is the fact that, 
to date, few hospitals have adopted policies that 

will support them in 
the event that they 
decide to deny a certain 
treatment because it is 
medically futile. Until 
ethical policies arc for­
mulated and the con­
cept of futility is clari­
fied, physicians will 
often continue to com­
ply with patient 's re­
quests for medically 
inappropr ia te t reat­
ments—because the fear 
of malpractice hangs 
over them like the 
sword of Damocles. 

Until recently, this 
was the case at Mercy Health System. But after 
dealing with a number of cases (including that 
of I. L., described above) in which surrogates 
or family members demanded—and physicians 
eventually felt compelled to provide—medical 
treatments that were clearly futile, Mercy decid­
ed in October 1999 to formulate a medical 
futility policy that would address physicians' 
concerns. We reviewed such policies from a 
variety of healthcare organizations. Since there 
seemed to be no consensus on a substantive 
definition of futility, we agreed to adopt the 
" H o u s t o n policy," determining futility on a 
case-by-case basis.36 This model appeared the 
most practical to implement. 

Using the Houston model, we designed a 
procedural policy that is firmly rooted in the 
Catholic tradition, dovetailing it with a pallia­
tive care policy. We did this to make it clear that 
even though Mercy's physicians might deter­
mine a specific treatment to be medically futile, 
they would never abandon a pat ient . Each 
patient would be given appropriate care and 
would be treated with the utmost dignity and 
respect (see Box, p. 26). 

We now plan to meet with the leaders of 
Philadelphia's other Catholic hospitals, hoping to 
persuade them to adopt Mercy's process-based 
approach to medical futility. Catholic hospitals 
are called to embrace Christ's healing mission, 
which means offering patients those treatments 
that will be beneficial to them. Such treatments 
should restore health, cure when possible, relieve 
pain and suffering, provide comfort care, and 
improve quality of life. We believe the system's 
(utility policy will help physicians provide patients 
with medical treatments that are in their best 
interest, foster a responsible stewardship of 
healthcare resources, and provide the courts With 
a fair standard for adjudicating such cases. o 

J^/ew hospitals 

have policies that will 

support physicians if 

they deny treatment. 
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