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THE INDIVIDUAL MANDATE

A Rancorous Moral Matter

BY RON HAMEL, Ph.D. and FR. THOMAS NAIRN, OFM, Ph.D.

the nation still seems to be evenly divided, with 41 percent supporting it, 41 percent

M ore than a year after the passage of the Patient Protection and Affordable Care Act,

opposing it and 18 percent undecided.! Probably no provision of the act generates
more rancor and resistance than the individual mandate.? This particular provision, which is
scheduled to go into effect in 2014, requires almost all Americans® who do not receive health
insurance from their employer* to purchase health insurance or pay an annual tax penalty.®

Section 1501 of the Affordable Care Act de-
scribes the individual mandate in this way: “An
applicable individual shall ... ensure that the indi-
vidual, and any dependent of the individual who
is an applicable individual, is covered under mini-
mum essential coverage.” It goes on to say that
if “a taxpayer who is an applicable individual, or
an applicable individual for whom the taxpayer
is liable, fails to meet the requirement ... there is
hereby imposed on the taxpayer a penalty with
respect to such failures.”

Sentiment against the provision has been so
strong that immediately after the legislation’s
passage, 13 states filed lawsuits challenging the
constitutionality of the requirement. Since then,
other states have joined the lawsuit for a total of
26.% Atleast 41 state legislatures are considering or
have considered legislation that would limit, alter
or oppose selected state or federal actions related
to the Affordable Care Act, including single payer
provisions and mandates to purchase insurance.’
As of this writing, five courts have ruled on the
constitutionality of the act — three in support and
two against — and one U.S. court of appeals has
agreed that the mandate is constitutional. One
other appeals court is still considering the case.

Legal opposition to the mandate centers on its
constitutionality, that is, whether the U. S. Con-
stitution’s Commerce Clause grants Congress the
power to require people to engage in acommercial
act (i.e., purchase health insurance) against their
will, as well on its seeming infringement on states’
rights.® Some argue in addition that mandates are
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ineffective, inefficient and unenforceable. But
perhaps more than anything else, the individual
mandate is viewed as an assault on individual lib-
erty, a curtailment by the federal government of
autonomy and personal choice, values central to
the American political experience. The mandate
seems to touch issues that are very deep in the
American psyche.

Most discussions of the individual mandate
focus on its legal dimensions, and the debate will
likely be resolved by the U. S. Supreme Court. But
the mandate is not only alegal matter — at its core,
it is also a moral matter.

THE WHAT AND WHY

Because a majority of Americans are opposed to
a single payer system and because there was so
much opposition to a public option, the health
care reform initiative is largely built upon the ex-
isting structures of our health care system, includ-
ing private insurance companies. Furthermore,
our current health insurance system is purely
voluntary. No one is required to purchase health
insurance (even though it is offered by most em-
ployers). People purchase it only if they want to
and can afford to, in the belief that they will ben-
efit from it.

A significant portion of the American public
does not carry health insurance, currently ap-
proximately 50 million people. These individuals
fall into two major groups — those who cannot
afford it, and those who can afford it, but decide to
put their resources elsewhere.
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Among the former are those who are truly poor.
They must decide between health insurance and
other basic necessities like food, clothing, shelter,
transportation and education. Among the latter
are those who are young and healthy and simply
believe they do not need health insurance. They
choose not to insure.’ This group of “voluntary
opt-outs” may believe that the costs of insurance
are greater than the benefits they would receive.

There are also those who decide not to spend
their resources on health insurance, knowing that
ifthey become ill or injured, they will receive care
even if they are uninsured and, quite often, in do-
ing so, they end up transferring costs to others.
Society picks up the costs, estimated to be $49 bil-
lion a year, as reported in a Health and Human
Services study released in May 2011.°°

Given these two realities — health reform built
upon private insurance companies and the health
insurance system being purely voluntary — the
individual mandate helps achieve at least two ma-
jor goals. First, it promotes one of the most im-
portant objectives of the reform initiative, namely,
universal coverage. By requiring almost every
American citizen to carry health insurance, ap-
proximately 32 million more Americans will be
covered. Presumably, this will benefit individu-
als and communities in a number of ways (better
health, increased productivity, etc.), will reduce
the costs of insurance for all and will reduce the
costs to health care organizations and society of
uncompensated care.

MORAL, FINANCIAL FACTORS

While these consequences of the mandate are
extremely important drivers, perhaps the most
important drivers are ethical in nature. The man-
date helps promote justice, (fair distribution of a
critical social good), solidarity (the sense that we
are in this together and ought to be of assistance
to one another in times of need) and, ultimately,
the common good (the flourishing of all members
of society and of society as a whole).

Second, the mandate helps to protect insur-
ance companies against adverse selection, that
is, the disproportionate enrollment in insurance
plans of people with higher-than-average health
risks. People who think they will need health in-
surance at some point will typically purchase it
if they can afford it. But that means that the in-
surance pool is made up of high-risk individuals
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who could be very costly to insurance companies.
This reality contributes to several self-protective
practices by the health insurance industry that the
Affordable Care Act has prohibited — excluding
coverage for pre-existing conditions, dropping
coverage for technical reasons, lifetime caps on
benefits and the like.

In addition, adverse selection leads to high pre-
miums. The prohibition of these practices, along
with requiring insurance companies to continue
covering children on their parents’ policy until
age 26, could, it is believed, put a strain on the
insurance industry.

Requiring the uninsured, especially the “vol-
untary-opt-outs,” to purchase health insurance is
necessary for the financial viability of the health
insurance market. Young and healthy individuals
are needed to balance out higher risk individuals
who are likely to become ill and who will be more
costly to insurance companies. The presence of

The mandate seems to touch
issues that are very deep in
the American psyche.

large numbers of young and healthy individuals
in the insurance pool should lower premiums for
all and provide funding for various provisions of
the Affordable Care Act.

In essence, what the individual mandate ef-
fects by converting the uninsured into health in-
surance policyholders is financing of health care
for the sick by those who are healthy, what one
author calls “health redistribution.”?

“When the mandate compels the 17 million vol-
untary opt-outs to buy insurance, they not only
become consumers of health insurance, many will
also become financiers of health care for others,”
she writes.® Many if not most of these individuals
are likely to pay premiums that are greater than
what they will consume in care."* Hence, some
part of their premiums will pay for others’ medi-
cal expenses. However, for a likely majority, their
investment may well pay off at a time when they
are sick and consume more health care than what
they pay in premiums.” Ethical considerations
again play a role here.

Justice (in the sense of everyone contribut-
ing their fair share to society), the common good,
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good stewardship of resources and solidarity all
provide solid ethical justifications for an individ-
ual mandate.

CONSTITUTIONAL FACTORS
A word should be said about the constitutional
issue, since that will likely be how this matter is
ultimately resolved. The constitutional issue re-
volves around whether Congress has the author-
ity to require uninsured individuals who can af-
ford health insurance to purchase it, and penalize
them through income taxes for failing to buy it.!°
Congress’s authority is both determined and
limited by the Constitution. The federal govern-
ment has argued that the individual mandate is
supported by three delegated powers — the pow-
ers to tax, to regulate interstate commerce and to
adopt laws that are “necessary and proper” for ef-
fectuating other powers.” Article 1, section 8 of
the U.S. Constitution gives Congress the power
to regulate commerce. Is requiring individuals to
purchase health insurance when they otherwise
could not or would not to be considered “regu-

Contrary to what is often portrayed,
the principle of autonomy is a qualified

value in American bioethics.

lating commerce”? The administration believes
that it is. Choosing not to purchase health insur-
ance for whatever reason is an economic decision
that has an economic impact on others — families
(dipping into savings, loans, bankruptcies), hospi-
tals (use of emergency departments, uncompen-
sated care), insurance companies (adverse selec-
tion, the need for higher premiums, restrictions
imposed on those with or needing insurance),
people purchasing insurance (higher premiums),
and society at large (higher taxes, higher costs for
health care, higher premiums).’® All of these, it is
believed, have a cumulative effect on interstate
commerce.

With regard to the tax penalty, the Constitu-
tion allows Congress to tax, in part, “for the gen-
eral welfare.” Many constitutional scholars and
lawyers believe that the tax levied on those who
refuse to purchase health insurance is constitu-
tional for several reasons having to do with the
general welfare.” First, it helps to pay for the costs
of the Affordable Care Act.?’ Second, by giving
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the uninsured incentive to join the national risk
pool, the tax helps lower premiums for all* and
helps Congress to more effectively regulate the
health insurance industry.?? Whether or not the
courts find the administration’s legal arguments
convincing remains to be seen. However, as a na-
tion, we would fall immeasurably short if we did
not also consider the ethical dimensions of the
mandate.

AUTONOMY IN CONTEXT

As we move to ethical considerations, we ac-
knowledge the centrality of autonomy. How-
ever, contrary to what is often portrayed, the
principle of autonomy is a qualified value in
American bioethics. The major text used in most
medical school and university bioethics cours-
es acknowledges that this principle properly
understood “is not excessively individualistic
(thereby neglecting the social nature of indi-
viduals and the impact of individual choices and
actions on others), not excessively focused on
reason (thereby neglecting the emotions), and
not unduly legalistic (there-
by highlighting legal rights
and downplaying social prac-
tices and responsibilities).”?
Similarly, Willard Gaylin and
Bruce Jennings, both associ-
ated with the Hastings Center for Bioethics in
Garrison, N.Y., have discussed the limits of the
principle by suggesting that “autonomy gives in-
dividuals a moral liberation from the authority of
preexisting rules, roles, and relationships, from
inherited and imposed obligations, and from so-
cial controls,” but ask “will individuals so liber-
ated neglect the moral relationships that remain
essential to the human good?”*

Thus, although some argue that the principle
of autonomy does not support the individual
mandate, others maintain that the principle itself
needsto be placed into a larger context of relevant
values. As might be expected, the Catholic social
justice tradition is one source of such amore com-
plete understanding. More interestingly, however,
is the possibility that a richer understanding of
the spectrum of American public values likewise
lends support to the individual mandate.

CATHOLIC SOCIAL PRINCIPLES
The Catholic social justice tradition and the un-
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derstanding of natural law upon which the tradi-
tion is founded affirm that the human person is
inherently social. The true good of the person
is realized only within community: “The fulfill-
ment of human persons occurs in relationships
of love, communion, and solidarity both with
God and with other human beings.”? In the al-
most 50 years since the Second Vatican Council,
the Catholic Church has come to understand the
common good as “the sum total of those condi-
tions of social life which allow social groups and
their individual members relatively thorough and
ready access to their own fulfillment.”? Pursuit of
the common good, then, “demands full respect for
the many different forms of interrelationship and
community in which human beings achieve their
good in history.”” Within this larger context of the
common good, certain social principles stand out.
Chief among these are the principles of solidar-
ity, subsidiarity and the preferential option for the
poor and vulnerable.

Solidarity derives from “the intrinsic social
nature of the human person, the equality of all in
dignity and rights, and the common path of indi-
viduals and peoples towards an ever more com-
mitted unity.”? Pope John Paul II described it as
“a firm and persevering determination to commit
oneself to the common good,” based on the un-
derstanding that “we are all really responsible for
all.”® Solidarity emphasizes the concern for the
larger community in which one finds oneself and
the sense of mutual responsibility of all members
within the larger community.

This understanding of solidarity as commit-
ment to the common good has direct relevance to
the issue of the individual mandate. In1994, Cardi-
nal Joseph Bernardin enunciated several convic-
tions arising from a vision of the human person
as “someone who is grounded in community.”
Among them are:

B The existence of basic goods and values that
we human beings share because we share the gift
of human life

B These common goods and values express
themselves in an inalienable human dignity, with
consequent rights and duties

B One of the ways these rights and duties are
expressed is through the recognition and pursuit
of the common good, a good that ultimately is
more important than the good of any individual
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Solidarity emphasizes the

concern for the larger community
in which one finds oneself and the
sense of mutual responsibility

of all members within the larger

community.

B This common good is realized in the context
of a living community, which is nurtured by the
virtues and shared values of individuals

B As part of this community, both individu-
als and institutions have an obligation, which is
rooted in distributive justice, to work to secure
this common good.*®

A particular form that the principle of solidar-
ity takes is that of the preferential option for the
poor and vulnerable. Echoing the 25th chapter
of Matthew’s Gospel, the tradition emphasizes
that what one does for the least of one’s sisters
or brothers one does for Christ — and what one
refuses to do for the least in society one refuses
to do for Christ. The notion of the “preferential
option for the poor” obliges one to acknowledge
that care for the poor is “a special form of primacy
in the exercise of Christian charity, to which the
whole tradition of the Church bears witness.” It
demands that one evaluate alternatives in light of
God’s special relationship to the poor and disad-
vantaged. To ignore this, Pope John Paul II main-
tained, “would mean becoming like the ‘rich man’
who pretended not to know the beggar Lazarus
lying at his gate.”*

A final principle to analyze is that of subsidiar-
ity. This principle has been used by some within
the Catholic community to support a vision that
would see the individual mandate as problem-
atic.®® A deeper understanding of the principle,
however, shows that this is not the case. The idea
of subsidiarity was developed within the church
inthe early 20th century to illustrate that the tasks
of any society should be accomplished at the low-
est possible level, the level as close as possible to
the people involved. Larger orderings of society
should not take over what is properly the respon-
sibility of more local groupings. Rather, the larger
entity should aid and support them.** Fr. Ken-
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neth Himes, OFM, of Boston College has shown
however that this principle does not come from
alibertarian perspective (“those who govern best
govern least”) but rather from a communitarian
one. As he suggests, “it would appear that needs

Are we prepared to make the
changes, address the neglect,

accept the sacrifices, and practice
the discipline that can lead to
better health care of all Americans?

are best understood and satisfied by people who
are closer to them and who act as neighbors to
those in need.”® Subsidiarity acknowledged that
various tasks of a society need to be taken up as
close to the people involved as possible, but nev-
ertheless at the level large enough to be effective.
Again, the principle of subsidiarity properly un-
derstood does not necessarily lead to a rejection
of the individual mandate.

This is especially true when one takes into
consideration what the United States Conference
of Catholic Bishops has written regarding the re-
lation between the right to adequate health care
and the obligation this brings to others. Two de-
cades ago, during the debate on the Clinton health
reform package, the bishops passed a resolution
that reiterated that “every person has a right to
adequate health care.” They added that “this flows
from the sanctity of life and the dignity that be-
longs to all human persons, who are made in the
image of God.”*¢ Describing the importance of the
common good, the bishops emphasized the dan-
ger of too much individualism: “We fear the cause
of real reform can be undermined by special inter-
est conflict and the resistance of powerful forces
who have a major stake in maintaining the status
quo.”¥ Showing the tension between these two
poles, they concluded their resolution with the
words:

“New public policy is essential to address the
health care crisis, but it is not sufficient. Each of
us must examine how we contribute to this crisis
— how our attitudes and behavior demonstrate a
lack of respect for our own health and the dignity
of all. Are we prepared to make the changes, ad-
dress the neglect, accept the sacrifices, and prac-
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tice the discipline that can lead to better health
care of all Americans? In our own lives and in this
vital health care debate, we are all called to pro-
tect human life, promote human dignity, and pur-
sue the common good.”*

The Catholic Health Association’s
“Vision for U.S. Health Care,” first
published in 2007, is itself a product
of the Catholic social justice tradi-
tion. Its core values include human
dignity, concern for the poor and vul-
nerable, justice, the common good,
stewardship and pluralism. CHA used
these values to argue for a health care
system that is fairly financed. In ana-
lyzing the Affordable Care Act in light of these
values, it recognized that the individual mandate
was consistent with CHA’s core commitments
since it “helps to spread the costs of coverage
and care across stakeholders including individu-
als, employers, providers, insurers, suppliers and
government.”®

Although the Catholic social tradition would
also acknowledge other appropriate ways to pro-
mote the common good in health care, its basic
values do support the individual mandate.

UNDERSTANDING AMERICAN VALUES

One can also find support for the individual man-
date in the spectrum of basic values that are part
of American culture. Even though many discus-
sions regarding the individual mandate devolve
into a debate regarding a libertarian understand-
ing of autonomy and choice, professional and civ-
ic discussions prior to the passage of the Afford-
able Care Act articulated a much broader frame-
work of American values. Two such discussions
in particular suggested an array of values rather
similar to those expressed by the Catholic social
tradition. They are the Institute for Ethics at the
American Medical Association (AMA) and the
Hastings Center.

Several years before the passage of the Afford-
able Care Act, the members of the Ethical Force
Program of the AMA’s Institute for Ethics offered
an ethical framework for improving access to
health care (or at least health care coverage).*
The project articulated four ethical obligations:

B Every member of society must have an ad-
equate array of core health care benefits
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B The contents and limits of health care ben-
efits must be established through an ethical pro-
cess

B The health care system must be sustainable

B The health care system must ensure that its
stakeholders have clear responsibilities for which
they are responsible*

The authors of the report grounded these
ethical considerations in equality of opportunity,
justice and compassion.* Although the first two
values are common in such public policy discus-
sions, the value of compassion is not. The authors
justified their inclusion of this value in a report to
the AMA:

Although the goals of organizational ef-
ficiency and social utility may sometimes
compete with the goal of responding to in-
dividual needs and values, the moral sensi-
tivity of individuals within health care orga-
nizations should foster a corporate sense of
obligation to be responsive. Compassion is
an innate human emotion, which creates an
undeniable “rule of rescue” among us. ... A
compassionate health care system can cre-
ate a sense of security for members of soci-
ety, who are reassured that special efforts
will be made to help any member who falls
victim to the extremes of illness.*

They went on to explain that “compassion is
especially pertinent because it calls on organiza-
tions to focus attention specifically on the needs
of vulnerable populations and the ethical obliga-
tions that every participant in health care

Similarly, in 2009 the Hastings Center pub-
lished a short study demonstrating that the spec-
trum of core American values supports health
care reform.** Although the study pre-dated the
current debate concerning the individual man-
date, the study’s introduction explained: “The
core idea is simple enough: everyone should be
responsible for participating in whatever way is
appropriate; when anyone needs health care that
isreasonably effective and not financially ruinous,
the care will be there for them.”* The study con-
sists of 11 short essays, each written by a differ-
ent ethicist and each analyzing a particular core
value.*

Eight of the 11 essays address the values in-
volved in the debate around the individual man-
date more or less explicitly. We will touch upon
five of these values: liberty, fair sharing, solidarity,
privacy and stewardship. In his essay on liberty,
for example, Bruce Jennings distinguishes nega-
tive liberty from positive liberty and suggests that
too often we concentrate solely on negative liber-
ty. Rather, he says, “the positive, relational, and en-
abling side of liberty is what links it to equity.” The
essay concludes that “Positive liberty reminds us
that no single individual, no matter how wealthy
or powerful, can really be free except in a context
of social justice and the common good.”# Paul
Menzel describes the principle of fair sharing and
maintains that “feasible access to insurance for
the people who most need it suffers greatly when
voluntary insurance that permits the healthiest
to go without combines with wide latitude for in-
surer strategies to recruit optimal subscribers. ...
People who want to postpone insurance, thinking

holds towards ensuring their fair treat- Ethically, what is at stake is

ment,” and concluded that “a system that

does not protect its most vulnerable pa- also a choice about the values
tients is failing medically, ethically, and that will contribute to deﬁning

socially at the most fundamental levels.”

It is instructive that the members of American SOCiety.

the AMA’s Ethical Force Program found it
necessary to ground their argument not only in
the traditional principles of equality and justice
but also in a value that is based on inter-relation-
ship and to articulate the need for “a corporate
sense of obligation.” Clearly these values underlie
the individual mandate and move the discussion
away from a focus simply on autonomy and indi-
vidual choice.
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its expense to be a poor bargain given their cur-
rent good health, should not be allowed to pick
their time to get insured. To receive benefits in
times of crisis, people need to pay in all along.”*®
William Sage addresses the issue head on with
his essay on solidarity. He argues that, although
the term is currently out of vogue, “many strands
of social solidarity exist in American health poli-

JULY - AUGUST 2011

93



94

Ethical Perspectives

“«c.

cy.” He pleads that “‘medical individualism’ can-
not be allowed to paralyze the debate.”* Even
Lawrence Gostin’s essay on privacy offers support
for the policy regarding the individual mandate.
He contends that understanding privacy as synon-

The individual mandate, even though
government imposed, can help foster

of American individualism and weaken a sense of
responsibility for oneself and fellow citizens. It
neglects one side of the equation, forgetting that
we are not only individuals with the freedom to
choose, but also members of a society called to
uphold the common good.
As such, we do have respon-
sibilities to others as well as
a responsibility to contrib-

and realize values that are deeply rooted Ut fo shaping our society

in the Judeo-Christian tradition.

ymous with strict individual control “defies com-
mon sense” and concludes “allowing each person
to make her own decisions in ways that disrupt the
common good causes a deep social problem.”*°

The final essay in the study is devoted to
stewardship, and in it, Len M. Nichols directly
confronts the libertarian basis of much of the op-
position to the individual mandate and answers
that “nothing ... has ever been more profoundly
wrong.” Stewardship, he maintains, challenges
political, economic and health care leaders to
ensure that our health care system serves all in
a manner that will also ensure its long-term sus-
tainability. He urged the government to regulate
the insurance industry in much the same manner
as what was accomplished by the Affordable Care
Act: “We should require all insurers to end dis-
crimination based on health status and all individ-
uals to purchase insurance (or enroll in a public
program for which they’re eligible).”

The above examples demonstrate that the
Catholic social tradition and a robust understand-
ing of the values that are the foundation of Ameri-
can culture both offer support for the individual
mandate.

CONCLUSION

There is considerably more at stake in the Af-
fordable Care Act’s requirement of an individual
mandate than providing a mechanism for achiev-
ing universal coverage, funding aspects of the law,
maintaining stability in the health insurance mar-
ket and lowering the costs of health insurance for
all. Ethically, what is at stake is also a choice about
the values that will contribute to defining Ameri-
can society. A rejection of the individual mandate
solely because it impinges on individual freedom
and choice would seem to reinforce a caricature
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so that all our fellow citizens
can benefit and flourish.
The individual mandate,
even though government imposed, can help foster
and realize values that are deeply rooted in Ameri-
can culture and the Judeo-Christian tradition. The
individual mandate may not be the perfect or the
ideal instrument for achieving the goals of health
care reform, but, nonetheless, viewed ethically, it
seems to resonate with the best of our cultural and
religious traditions and seems capable of achiev-
ing considerable good for all Americans and for
American society. The individual mandate asks
“Americans to stand in others’ shoes to recognize
a common plight and to help create security for
everyone against the costs of poor health.”>

RON HAMEL and FR. THOMAS NAIRN, OFM, are
senior directors, ethics, Catholic Health Associa-
tion, St. Louis.
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