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LIVES AT STAKE

How to Respond to a Woman’s Refusal of Cesavean
Surgery When She Risks Losing Her Child or Her Life

n June 1987 a judge in Washington, DC,

ordered a cesarean section to be performed

on Angela Carder, who was 26 wecks’

pregnant and near death from cancer. She

had discussed with her physicians the hope
that her life could be prolonged to the 28th week
of pregnancy, when the potential outcome for the
fetus would be much better. When it appeared
her death was imminent, however, the hospital,
unable to get consent for a cesarean section from
patient or family, obtained a court order for
immediate delivery of the fetus. The cesarean
surgery was performed; the infant died within a
few hours; Carder died two days later.

Nearly three years later, the District of
Columbia Court of Appeals determined that the
lower court should first have determined Carder’s
competency. If she had been declared competent,
the court should have followed her wishes. If she
had not been competent, the court should have

Summary What can healthcare providers
do if a pregnant woman refuses cesarean delivery
when the life of the fetus and perhaps her own life
are in jeopardy? Only in exceptional circumstances
would it be morally permissible, or morally re-
quired, to compel her to submit to invasive medical
procedures against her will.

Ethical analysis of all maternal-fetal issues
depends on how the maternal-fetal dyad is concep-
tualized. The pregnant woman and her fetus may be
viewed as an organic whole (the one-patient model)
or as two distinct individuals (the two-patient
model).

The one-patient model balances prospective
benefits to the fetus with possible harm to the
mother. In exceptional situations, such as near cer-
tainty of serious harm to the fetus and the mother
if a cesarean is not performed, a physician or insti-
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used substituted judgment (i.e., determined what
she most likely would have wanted). The appeals
court stated, “We hold that in virtually all cases
the question of what is to be done is to be decided
by the patient—the pregnant woman—on behalf
of herself and the ferus.”!

The hospital involved in the case, George
Washington University Medical Center, settled
the lawsuit brought against it by Carder’s parents
at the same time it announced a new hospital pol-
icy on decision making with pregnant patients
(see Box on p. 21). This policy on decision mak-
ing with pregnant patients incorporated the
appeals court decision that supports patient and
family decision making and stated that judicial
intervention is almost never the appropriate way
to resolve ethical issues.

Although courts have ordered cesarean sec-
tions in other cases, few have received the public-
ity given the Carder case, and only one other case

tution wishing to override the woman's refusal
within the one-patient model invokes paternalism.
Recourse to the courts to force the woman to
undergo the cesarean would probably not be feasi-
ble when applying the one-patient model.

The two-patient model focuses more on fetal well-
being because it views the fetus as a distinct individ-
ual and patient. Catholic institutions usually sub-
scribe to the two-patient model. When near-certain
harm to the fetus is coupled with probable benefit to
the woman, the institution may ethically override her
right of refusal of a cesarean. However, the institu-
tion must be prepared to face legal scrutiny should
they override the woman's wishes. Other means of
achieving the goals of medicine (such as persuasion
based on a good doctor-patient relationship) are
preferable from both an ethical and a human stand-
point.
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has reached the ap-
peals courr level.
These cases are often
categorized as mater-
nal-fetal conflicts, sug-
gesting that the rights
of mother and ferus
are in opposition to
cach other. In a situa-
tion where the preg-
nant woman’s wishes
do not appear to be
consistent with what is
best for the fetus, a
physician or institu-
tion may believe that
the woman’s autono-
my is overridden by
the need to protect fetal life or well-being.

However, the decision of the District of
Columbia Court of Appeals seems to indicate
that, even in these cases, the pregnant woman’s
choices have priority. Although this is a legal
determination, rather than an ethical one, it
agrees with policy statements of both the
American College of Obstetricians and
Gynecologists (ACOG) and the American
Medical Association (AMA).?

Healthcare providers and administrators in
institutions thar recognize the fetus as a second
patient (as is increasingly the case) may wonder
what implications these legal and ethical state-
ments have for their institution’s policies. Have
the District of Columbia Court of Appeals, the
ACOG, and the AMA taken positions ethically
unacceptable ro persons who recognize indepen-
dent claims and interests on the part of the fetus?

This article examines healthcare providers’
responsibilities when faced with a pregnant
woman’s refusal of recommended medical inter-
ventions, in particular, cesarean delivery. I main-
tain that if the woman is competent and well
informed, and if all attempts at persuasion and
reasonable alternatives have been explored, then
the provider should ordinarily accept refusal.
Only in exceptional circumstances would it be
morally permissible or morally required to com-
pel her to submit to invasive medical procedures
against her will.

BACKGROUND: COURT-ORDERED CESAREANS

Reports of court-ordered cesareans are difficult to
locate because many of them are reported only in
local newspapers, if at all. A 1987 survey of 90
obstetricians in leadership positions reported 15
court orders requested in 11 states.” In all but one
state (Maine) the orders were obtained; in two
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ndividual cases do

cases the orders were
not enforced because
the patient finally
agreed to the proce-
dure. Of the women
involved, 80 percent
were African-American,
African, or Asian; for
27 percent, English
was not their native
language.

The diagnoses lead-
ing to the majority of
the requests for court
orders to perform ce-
sarcans fell into three
classes: feral distress
(47 percent), previous
cesarean section (20 percent), and placenta previa
(13 percent).® These three categories have differ-
ent implications. The viewpoint that vaginal
delivery should not be attempted after a cesarean
is gradually changing, and diagnoses of fetal dis-
tress have a significant level of uncertainty (with
false positives estimated at 18 to 80 percent).®
Placenta previa, on the other hand, indicates that
vaginal delivery would almost certainly be fatal for
the fetus and possibly also for the mother.

Almost any medical diagnosis has some chance
of being incorrect, and even placenta previa is
misdiagnosed in an estimated 1 percent of cases.”
Opponents of court-ordered cesarcan have
focused on cases where, despite medical testimo-
ny indicating a cesarean was necessary, the wom-
an went on to deliver vaginally without adverse
consequences to the baby or herself. And when
surgery was ordered in the Carder case, the baby
died anyway and the mother’s death may have
been hastened.

Individual cases, viewed retrospectively, do not
tell us what was medically or ethically the right
decision, however. Medical judgment must be
based on the usual course of events and the
weighing of risks and benefits. Ethical decisions
must be based on principles that uphold basic
moral norms, protect the rights of individuals,
and consider the expected or predictable conse-
quences.

Promoting FeraL WeLL-Bene
Medical and ethical perspectives recognize a
strong obligation to protect the life and well-
being of the fetus, as well as of the pregnant
woman. Usually these objectives are consistent
with each other, and the goals of the medical pro-
fession accord with those of the woman.

Most pregnant women who intend to bring
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their fetuses to term are concerned about the
health of their feruses and want to do what is best
for them. Most women are willing to inconve-
nience or even endanger themselves for the well

being of their unborn children. Women rarely
express these maternal choices in terms of a moral
obligation, although pregnancy does carry moral
responsibilities.

Georce WasHINGTON UNiversiTY MEDICAL
Center’s Pouicy on Decision Making
WitH PREGNANT PATIENTS

As a result of the Angela Carder case,
George Washington University Medical
Center, Washington, DC, recognized its
need to have clearer policies on patient
and surrogate decision making, particu-
larly with regard to pregnant patients. In
November 1990 the medical center's
executive committee approved its Policy
on Decision Making with Pregnant
Patients, summarized as follows*:

* Respect for patient autonomy
requires that, whenever possible, pro-
fessionals accept treatment decisions
made by a competent pregnant patient.

¢ |f @ pregnant patient makes a deci-
sion that unnecessarily disserves
maternal or fetal welfare, care givers
must ensure that the woman is well-
informed and has good understanding
before they accede to her decision.

* When a care giver requires addi-
tional input regarding a patient's treat-
ment decision, that input should be
sought within the hospital community,
including individual consultants and the
ethics committee.

¢ An individual care giver may feel
compelled ethically or professionally to
withdraw from a particular case.

® Given the following circumstances,
the hospital may find it ethically appro-
priate to withdraw from a case:

—Near certainty of substantial and
imminent harm to fetus exists.

—Proposed treatment is likely to re-
verse or prevent anticipated harm to
fetus.

POLICIES ON DECISION MAKING WITH PREGNANT PATIENTS

—Proposed treatment presents mini-
mal risk to mother.

—Maternal refusal of treatment is
unresolvable.

~Withdrawal of hospital is unlikely to
cause harm to pregnant patient or to
result in her abandoning medical care.

e |t is rarely (i.e., virtually never)
appropriate to seek judicial intervention
to resolve ethical issues.

This policy urges that decision mak-
ing be kept within the physician-patient
relationship and, more broadly, within
the hospital setting. The act of last
resort is more likely to be withdrawal
rather than recourse to the courts.

Otner PoLicies
Other hospitals follow George Washing-
ton University Medical Center in keep-
ing decision making within the clinical
context, but generally they do not have
specific written policies that apply to
pregnant patients. The American Hospi-
tal Association recommends that hospi-
tals defer to standards of professional
organizations regarding clinical mat-
ters.! The treatment of pregnant women
is regarded as a clinical matter, and
hospitals are referred to the American
College of Obstetricians and Gyne-
cologists (ACOG) standards of profes-
sional and ethical behavior.

The ACOG's Committee on Ethics has
come to the following conclusions®:

® The role of the obstetrician is that
of educator and counselor, who must
weigh the risks and benefits to both
patients, while realizing that tests, judg-
ments, and decisions are fallible.

® Consultation with others, including
an institutional ethics committee, ought
to be sought when appropriate.

* Obstetricians should refrain from
performing procedures that are unwant-
ed by a pregnant woman.

# The use of the courts to resolve
conflicts violates the pregnant woman's
autonomy, and it is almost never war-
ranted.

MoRe Than A CLNiCAL MATTER

In the past, all ethical decision making
in the hospital setting was subsumed
under the professional standards of the
clinician. Today, however, hospitals have
policies about do-not-resuscitate orders,
patient and surrogate decision making,
limited or supportive care plans, and
medically provided nutrition and hydra-
tion. These areas are no longer regard-
ed simply as clinical matters.

It may therefore be advisable for
healthcare institutions to consider
whether ethical conflicts involving preg-
nant women require specific hospital
policies. Minimally, a hospital should be
aware of the ACOG standard and should
examine its implications for that health-
care institution. In a press release
accompanying the announcement of the
George Washington University Medical
Center policy, Christine St. André, ad-
ministrator, stated, “| would urge every
hospital that has the potential for facing
a situation similar to that faced by
George Washington University Medical
Center . . . to review its own policies to
insure that there is an appropriate
model for decision making."®

* “Policy on Decision Making with Pregnant Patients,” George Washington University Medical Center, Washington, DC, November 16, 1990,
with clarification by Christine St. André, administrator, November 21, 1990.
1 Bonnie Jellen, senior staff specialist, Section for Maternal and Child Health, American Hospital Association, personal communication, June

8, 1992.

T Committee on Ethics, American College of Obstetricians and Gynecologists, “Patient Choice: Maternal-Fetal Conflict,” Opinion, August 11,

1987.

§ Christine St. André, statement issued November 28, 1990.
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A woman who plans
to give birth has a
responsibility to do
what she can to ensure
her child is born
healthy. It is particu-
larly wrong for her to
knowingly do harm to
it, but it is also wrong
for her to refuse posi-
tive interventions
known to have benefi-
cial results (e.g., pre-
natal care) when in-
convenience or risk to
her is minimal. The
woman may also have
a moral responsibility
to accept a higher level of risk if the intervention
in question is likely to prevent serious harm to her
fetus.

Current discussions of the moral responsibility
of pregnant women are surprisingly unified.
Prochoice supporters often state that a woman
who decides to give birth is obligated to promote
her fetus’s welfare. Some legal scholars suggest
that a child (who has a right to sue a stranger hav-
ing done permanent harm to it prenatally) may
also have a cause of action against its mother for
having caused prenatal harm. And advocates of
fetal rights argue that what is done to a fetus is
morally equivalent to a similar act harming a born
human being,.

But is legal enforcement the best way to pro-
mote maternal responsibility for fetal well-being?
In answering this question, one must consider
that:

¢ A broad moral duty of this type would be dif-
ficult to monitor, since it encompasses a wide
range of life-style choices such as smoking, drink-
ing, exercise, diet, and sexual intercourse.

® Using the medical system to enforce compli-
ance could drive away the women who need pre-
natal care and medical help the most.

e A woman may be penalized for not acting in
the best interests of her fetus when she was
unable to obtain the resources to help her do this
(e.g., chemical dependency treatment or prenatal
care).

® Alternative and less intrusive ways exist to
promote maternal interest in fetal well-being, a
concern that is easily evoked in almost all women.

It may be inadvisable to translate a pregnant
woman'’s broad moral responsibility for her fetus
into a legal duty. But are there some specific cir-
cumstances, such as medical indications for
cesarean delivery, where a woman who refuses to
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consent should be legal-
ly required to comply?

PrevenTing Harm To
Compromise Feruses
Medical judgments are
based on clinical stan-
dards that obtain the
best results in the ma-
jority of cases. Bound
by the precept “First,
do no harm,” physicians
prescribe or recommend
treatments to minimize
the risk of harm, and
hence they are sensitive
to measurements that
indicate risk.

Ethical standards require that physicians
inform competent patients of their condition,
prognosis, recommended treatment, alternative
treatments, and the consequences of each option,
A provider may not impose treatment on an
unconsenting competent patient. If the treatment
in question is surgery, imposition without con-
sent is a serious violation of the patient’s autono-
my and bodily integrity. It also involves legal vio-
lations: assault, battery, or both, depending on
the state.

The physician’s obligation to avoid harm and
promote well-being may conflict with the preg-
nant patient’s refusal of a medically indicated
cesarcan surgery. In this situation patient and
physician are in conflict, not mother and fetus.
However, the fetus’s interests are at stake because
its future welfare may be severely compromised
by the pregnant woman’s refusal. Let us examine
this situation in detail to draw out the ethical
implications.

With the advent and widespread availability of
electronic fetal monitoring, physicians have a new
tool for assessing the condition of the fetus and
therefore predicting the risk of permanent dam-
age (e.g., irreversible brain damage). To maxi-
mize the possibility of a good outcome for the
fetus, clinicians recommend cesarean delivery on
the basis of these predictions. Physicians make
similar recommendations if a woman has been in
labor too long, since the fetus is in danger of
infection.

If a woman refuses the recommended cesarean
delivery, for whatever reason, providers may find
her refusal irrational. The physician has based the
recommendation on generalized standards for
assessing the risks and benefits to both mother
and fetus. If the fetus could die or be severely
harmed through vaginal birth, the increased risk
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to the mother from cesarean surgery is usually
considered acceptable, and the surgery is medical-
ly indicated.

A woman who understands the situation usual-
ly agrees to the surgery for the sake of her baby. A
physician may encourage her to consent and may
provide complete information and resources to
help her decide. However, the physician may be
tempted to overstate the case. As Alan R.
Fleischman, MD, writes, “Recommendations to
clinicians on how to use the fetal monitoring data
are biased in support of cesarean delivery.”” In
other words, many cesarean deliveries are not
really required, but there is no way to know ahead
of time which ones are unnecessary.

The literature consistently describes medical
judgments regarding the necessity of a cesarean as
uncertain.® Examples of dire predictions that
turned out to be wrong abound.” (For ethical rea-
sons, it is impossible to do the controlled experi-
mentation that might resolve the uncertainty.)
But even if the medical prognosis were correct

less than 50 percent (or as little as 10 percent) of

the time, the predicted harms are very serious.
Even a low probability of serious harm can be
considered a high risk to the fetus’s well-being.

The woman who decides to have a cesarean has
a higher risk of death—estimated at 3 to 30 times
greater—than with a vaginal delivery. Again,
objectively quantifying this risk is difficult, since
women who undergo cesareans are often at high-
er risk to begin with. However, abdominal
surgery clearly presents a risk of postsurgical
infection 5 to 10 times greater than vaginal birth.
In virtually all cases the woman will be hospital-
ized longer and will have an extended recupera-
tion period during which she will experience pain,
weakness, inability to lift, and difficulty in caring
for her newborn and any other children. Her abil-
ity to give birth to future children may also be
affected, and she may need to have repeat cesare-
ans, which submit her to increased risks in each
pregnancy.”

Thus in most situations a cesarean is based on
an uncertain prediction of very serious harm to
the fetus and imposes a significantly increased
(but still small) risk of serious harm on the moth-
er. This combination of an uncertain prognosis
for the fetus and the possibility of harm to the
mother also characterizes cases like that of Angela
Carder.

Ethical principles support the use of persuasion
to encourage a pregnant woman to accept some
risk and suffering to prevent potential serious
harm to her unborn child. But if the woman can-
not be persuaded to consent to a cesarean, she
should not be forced to do so, by a court or oth-
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erwise. The following section provides ethical
analysis supporting this conclusion.

ETHICAL ANALYSIS

The ethical analysis of all marernal-fetal issucs
depends on how the maternal-fetal dyad is con-
ceptualized. The pregnant woman and her fetus
may be viewed as an organic whole (the one-
patient model), or they may be considered as two
distinct individuals (the two-patient model).

Recently Susan S. Mattingly pointed out the
pitfalls of shifting between the two models with-
out making the necessary conceptual and ethical
modifications.” She describes obstetric medicine
as, until recently, being “unable to interact with
the fetus in clear distinction from its host.”
Obstetricians thus tended to conceptualize and
treat the maternal-fetal dyad as a single, complex
patient—the pregnant woman. Because providers
can now observe, assess, and offer therapy for the
fetus alone, they are better able to view and treat
the dyad as two individual patients.

A shift is occurring in obstetrics from the one-
patient to the two-patient model. But as with
other shifts from one conceptual model to anoth-
er, practitioners often continue to incorporate
aspects of the older model while adopting the
newer one. Clear thinking requires that each
model be given its own ethical analysis. Logical
and moral confusion may result from inadvertently
combining elements of the two different models.
One-Patient Model Traditionally, obstetrics followed
the one-patient model in which treatment is pre-
scribed for the maternal-fetal #nit. The physi-
cian’s ethical obligation to promote well-being is
tulfilled by maximizing benefit while minimizing
harm within this unit. The one-patient model
balances prospective benefits to the fetus with
possible harm to the mother. If a cesarean deliv-
ery offers substantial prospective benefit to the
fetus, with comparatively little harm or risk to the
mother, then the physician would recommend it.
The risk-benefit analysis is applied to the mater-
nal-fetal unit, treating it medically and ethically as
a single patient.

In the one-patient model the pregnant woman
speaks for herself and her ferus as an organic
whole. Physicians must ask her to consent to
treatment, and she must make her own assess-
ment of the risks and benefits of recommended
treatments. In the fetal distress situation
described, fetal outcome is uncertain, and per-
haps half the predictions of harm have turned out
to be incorrect. Medical recommendations are
highly risk averse and formulated partially as
defense against legal liability. On the other hand,
medical professionals themselves are concerned
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about performing unnecessary cesareans. The
woman is being asked to face a somewhat greater
risk of dying from major surgery, in addition to
other adverse consequences. Hence her choice
represents a legitimate assessment on her part of
what risks she chooses to take for what possible
benefits within the maternal-fetal unit.

Although the physician’s assessment of risk
may be objective and scientific, that alone does
not determine the choice to be made. If it did,
there would be no practice of informed consent.
Fleischman has observed, “A patient’s assessment
of the degree of risk she is willing to assume for
the sake of predicted benetfits is a wholly subjec-
tive matter . [and] reasonable people
disagree.”'? People vary in the amount of risk
they are willing to assume for the sake of certain
predicted benefits. The entire practice of in-
formed consent is based on the legitimacy of
these differing viewpoints.

Thus, if informed consent is to mean anything
within the one-patient model, the woman must
be allowed to refuse cesarcan delivery on the basis
of her own assessment of the situation. The
AMA’s policy statement opposes coercion for
similar reasons: “Through a court-ordered inter-

vention, a physician deprives a pregnant woman
of her right to reject personal risk and replaces it
with the physician’s evaluation of the amount of
risk that is properly acceptable. This undermines

»3

the very concept of informed consent.
Two-Patient Model The two-patient model has only
recently become explicit in obstetric practice.
This model seems to focus more on fetal well-
being because it views the fetus as a distinct indi-
vidual and patient. A physician who invokes this
model, however, must recognize the problem of
balancing harm and benefit to the fetus against
harm and benefit to the mother. Mattingly sug-
gests, “It is no longer appropriate [in the two-
patient model] to consider effects of treatment
on the two combined.”™ Rather, the physician is
obligated to consider what is “best for each indi-
vidual considered separately.”

In the situation of fetal distress (or dubious
fetal viability), under the two-patient model the
physician is not ethically justified in performing a
cesarean on a woman who has persisted in refus-
ing consent. Here the prospective benefits are
entirely to the fetal patient, while the woman is
put at risk of harm. Medical ethics explicitly pro-
hibits putting an unwilling person at risk of harm
solely to benefit another person.

Catholic theology supports this ethic. The
Ethical and Religious Directives for Catholic
Health Facilities include the following state-
ments*®:
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Directive 1. The procedures listed in these
Directives as permissible require the con-
sent, at least implied or reasonably pre-
sumed, of the patient or his guardians. This
condition is to be understood i1 all cases.

Directive 5. Any procedure potentially
harmful to the patient is morally justified
only insofar as it is designed to produce a
proportionate good.

Directive 6. Ordinarily the proportionate
good that justifics a medical or surgical
procedure should be the total good of the
patient himself.

Directive 15. Cesarean section for the
removal of a viable fetus is permitted, even
with risk to the life of the mother, when
necessary for successful delivery. It is like-
wise permitted, even with risk for the child,
when necessary for the safety of the moth-
er. (Emphasis added)

Possible exceptions to the patient benefit crite-
rion “ordinarily” required by directive 6 are a
matter of continuing debate, particularly regard-
ing transplantation of organs from living donors.
As recently as 1986, theologians Rev. Benedict
M. Ashley, OP, and Rev. Kevin D. O'Rourke,
OP, described this issue as difficult and contro-
verted.” They concluded such transplants are eth-
ically acceptable under five conditions, one being
that “the donor’s consent is free and informed.”
They support the courts’ refusal to compel organ
donations, even from a parent to a child.

The Directives clearly permit cesarean section
when necessary, and they do not prohibit organ
transplants from living donors. But even though
they sometimes allow one person to endanger
herself for the sake of another, they require con-
sent “in all cases” (directive 1). Catholic theolo-
gians who discuss these issues (such as Frs.
Ashley and O’Rourke) stipulate the same require-
ment.

As Martingly notes, “The injunction against
harming one patient involuntarily to help another
is virtually absolute.” Within the two-patient
model, the pregnant woman may not be forced
to accept harm to herself for the sake of the fetus.
Legal Does Not Mean Ethical The ethical analysis will
vary depending on whether one uses the one-
patient or the two-patient model. In both mod-
els, however, coerced cesarean delivery is unethi-
cal when fetal prognosis is uncertain and the
woman will not benefit. Thus there is no justifica-
tion for requesting a court order. Legal approval
does not make an unethical act into an ethical
one. Recourse to the courts is never appropriate
as a strategy for avoiding ethical responsibility.
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EXCEPTIONAL SITUATIONS
Obstetricians attest
that situations involy-
ing uncertain outcomes
are by far the most
common,” and the
majority of requests for
court orders come in
cases with uncertain
prognoses.” Some situ-
ations arise, however,
where the probability
of fetal death or severe
morbidity may ap-
proach 100 percent. In
many of these situa-
tions, a pregnant wom-
an’s refusal of a cesare-
an may also endanger her because an attempt at
vaginal delivery may carry greater risk to her than
a cesarean,

In cases of complete placenta previa, for exam-
ple, vaginal delivery is almost certain to be fatal to
the fetus (99 percent) and also carries a substan-
tial risk of maternal mortality (50 percent).”
Frank A. Chervenak and Lawrence B. McCul-
lough argue that well-documented, complete pla-
centa previa limits a woman’s right to refuse a
cesarean.” Although cases have been cited in
which placenta previa reversed itself naturally,
Chervenak and McCullough believe these cases
to be so unusual they should not influence treat-
ment recommendations. They maintain that if
complete placenta previa has been correctly diag-
nosed, the woman must be persuaded to accept
cesarean delivery. If she persists in her refusal,
they assert, “Court orders are not unjustified.””

In the case of hydrocephalus, fluid buildup can
enlarge the fetus’s head so that normal vaginal
delivery is impossible.** Once the fetus’s lungs
reach maturity, cesarean delivery is indicated for
safery and also to permit early treatment of the
hydrocephalus. The alternatives to cesarean are to
wait for labor to occur spontancously or to
induce early labor. If the fetus’s head is too large
to pass through the birth canal, the physician can
use a needle to extract fluid and reduce the head
size. However, this sudden decompression almost
always results in fetal death. The only other
option the physician has at this point is to do
nothing, which would result in disaster for both
fetus and mother.

Ethical Considerations Come First In situations like
these, medical judgment clearly favors cesarean
delivery; however, the decision as to whether to
coerce the woman must again be made on the
basis of ethical considerations. If the provider’s
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court cannot

decision is ethically
unacceptable, then
recourse to a court will
not make it ethical.
Neither can a court
resolve uncertainty as
to the ethical appropri-
ateness of coercion.
Courts provide legal
decisions, which are
distinct from moral
determinations. Before
considering a request
for a court order, phy-
sicians and institutions
must resolve their own
ethical questions.

ETHICAL ANALYSIS OF EXCEPTIONAL SITUATIONS
Two clements in the exceptional situations
described are morally relevant:

e The near certainty of serious harm to the
fetus if'a cesarean is not performed

e The potential benefit to the woman from
cesarean rather than vaginal delivery

Let us apply both the one-patient and two-

patient models to exceptional situations, incorpo-
rating these two elements.
One-Patient Model Because of the near certainty of
fetal outcome, coupled with the woman’s proba-
ble benefit, the risk-benefit assessment within the
maternal-fetal unit strongly mandates cesarean
delivery in exceptional situations.

If a woman is fully informed and understands
that a cesarean is the only medically acceptable
option, does her right of informed consent allow
her to refuse surgery? This question raises the
issuc of limitations on the right of informed con-
sent. If this right is to be limited within the one-
patient model, there must be justification for
paternalistically overriding the patient’s autono-
my. To prevent serious harm to the patient (the
maternal-fetal dyad), is it justifiable to be pater-
nalistic?

Paternalism is generally justifiable when a
physician assesses a patient as being incapable of
making a competent, informed decision.
Healthcare professionals sometimes argue that a
patient who chooses a course of action that is not
a legitimate medical option is, by that fact,
demonstrating his or her inability to make a com-
petent decision. That argument is dangerous,
however, because it appears to require every
patient to accept medically recommended or
medically indicated treatment. Even if the woman
were deemed incompetent, the decision maker
would likely be a husband or family member
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rather than the physi-
cian—and in all cases of
court orders thus far,
the husband or family
has agreed with the
woman’s refusal. Thus
a pregnant woman may
personally have a moral
obligation to accept
treatment, but this
obligation does not
necessarily mean that
treatment may be
torced on her.

A physician or insti-
tution wishing to over-
ride the woman’s
refusal of a cesarean
within the one-paticnt
model is on shaky
ground in invoking
paternalism. Although the nght of informed con-
sent is not an ethical absolute, its limitations do
not clearly apply to the competent woman’s
refusal of cesarean surgery. Moreover, U.S. law
“has in general steadfastly refused to recognize a
right to interfere with a competent patient’s vol-
untary choice on purely paternalistic grounds.”*
Thus recourse to the courts would probably not
be feasible when applying the one-patient model.
Two-Patient Model Cartholic institutions, along with
many others, will most likely subscribe to a two-
patient model of the maternal-fetal dyad. This
model does provide moral justification for over-
riding a woman’s refusal of cesarean delivery in
exceptional situations.

In these situations vaginal delivery is almost
certain to be fatal or seriously harmful to the
tetus. Hence, in insisting on vaginal birth, the
woman is choosing a course of action that will
almost certainly do serious harm to another.
Morcover, she is not selecting this option because
it is less risky or harmful to herself as a distinct
individual. If that were the case, she could not be
forced to accept harm for the sake of another.
Bur in this situation, the option essential tor fetal
well-being is also more beneficial to her.

Thus a legitimate ethical limitation on autono-
my, the harm caused to others, comes into play.
The pregnant woman could ostensibly refuse
treatment if she were the only one at risk of being
harmed. But she does not have the right to harm
another by refusing treatment that is also benefi-
cial to her. In this situation, intervention promot-
ing the welfare of a vulnerable individual (the
fetus) while actually benefiting a second individu-
al (the woman) is ethically justifiable.
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ecourse to the

An institution whose
philosophy stresses
responsibility to the
fetus as a second pa-
tient should have a
clear policy delineating
the situations in which
it would limit the preg-
nant woman’s refusal
of treatment. The insti-
tution that asserts its
adherence to the two-
patient model must
take care to be consis-
tent. It may not ethi-
cally require a woman
to accept treatment
nonbeneficial to her
solely for the benefit of
the fetus. But in the
exceptional circum-
stances, where near-certain harm to the fetus is
coupled with probable benefit to the woman, the
institution may ethically override her right of
refusal of a cesarean.

In a case where coercive intervention is ethical-
ly justifiable or required, a court order should be
sought. Although a court order does not assure
medical practitioners they are doing what is right,
it does protect against legal liability for perform-
ing surgery without consent. In response to a
reported case in which an emergency cesarean was
performed even though the patient persisted in
her refusal, a lawyer comments, “Despite his
responsiveness to medical and humanitarian
imperatives, the physician should realize that act-
ing without consent and in direct defiance of a
patient’s refusal does expose his actions to legal
scrutiny.”

THE HumaN INTERACTION

This general ethical analysis is intended to pro-
vide a framework for further discussion of mater-
nal-feral issues. Through application of ethical
principles in a variety of cases, 1 propose an ethi-
cally defensible policy, consistent with ethical
determinations in other areas and with well-
established legal standards. In its generality, how-
ever, such a policy could lose sight of the woman:
her beliefs, values, motivations, fears, future
plans, and relationships.

For each patient the physician must ask, Why is
she refusing a medical procedure that is strongly
recommended for the sake of a good fetal out-
come, and possibly also to benefit her? Almost
every woman who intends to carry a pregnancy to
term wants to do what is best for her unborn
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child, even at substantial cost to herself. So it is
important for the physician to know what leads a
small number of women to refuse recommended
interventions. The physician must learn why a
woman refuses a cesarean delivery to be able 10
work with her effectively.

Published and unpublished reports of court-
ordered cesareans include a wide range of reasons
for a woman’s refusal. She may not believe
surgery is really necessary, remaining confident
she will have a successful vaginal delivery. She
may fear surgical procedures and the medical sys-
tem in general. She may oppose surgery or pro-
jected blood transtusions for religious reasons.
She may not wish to jeopardize her chance of
having children in the future or to risk forcing all
future deliveries to be cesarean. She may be part
of an ethnic community (e.g., the Laotian
Hmong) that has a unified cultural and religious
opposition to cesarean delivery. Or she simply
may not understand what is going on.

Obstetricians who deal with high-risk perinatal
situations say the crucial factor is how the situa-
tion is explained to the pregnant woman. Virginia
Lupo, MD, director of maternal-fetal medicine at
Hennepin County Medical Center, Minnecapolis,
states that if given a good explanation, the resis-
rant woman will almost always consent to a
cesarean. Even when the woman’s extended fami-
ly joins in enforcing her refusal (e.g., the case of
Hmong relatives encircling the bed to prevent
medical professionals from touching the woman),
Lupo has found that when they realize the situa-
tion is one of immediate danger, they will usually
permit surgery or other invasive treatment.

Although a hospital may need a policy for crisis
situations, its focus should be on prenatal care.
Women who have had adequate prenatal care,
beginning early in the pregnancy, are more likely
to trust and understand their physicians.
Likewise, physicians are in a better position to
understand each woman’s beliefs, values, motiva-
tions, and life plans. Good decision making rests
on good communication.

In addition, the pregnant woman should be
offered other hospital resources to help her
decide. Chaplains, social workers, and a patient
representative can play a role here. The hospital
cthics committee might facilitate a consultation
that would include all interested parties and could
lead to a resolution; however, discussions should
begin well before a crisis is reached.

As in most areas of medical ethics, the explo-
ration of options and alternatives is crucial.
Although in some exceptional circumstances
cesarean surgery could be imposed on a woman
by court order, these situations should be
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extremely rare. Other means of achieving the
goals of medicine are highly preferable from both
an ethical and a human standpoint. o
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