
Antitrust Immunity Granted 
In a Far-reaching Peer Review Case 

BY M A R K A. K A D Z I E L S K I , JD 

H 
ealthcarc facilities and physician peer 
reviewers are finding protection in the 
immunities provided by the Health 
Care Quality Improvement Act of 

1986 ( H C Q I A ) . On November 6, 1992, in 
Austin v. McNamara the U.S. Court of Appeals 
for the Ninth Circuit upheld a lower court's sum-
mar)' judgment in favor of a California hospital 
and several physician peer reviewers. The two-to-
one decision affirmed that the defendants did not 
violate antitrust laws. This case is the nation's first 
to apply the immunities provided in HCQIA. 
(For a discussion of the lower court's decision 
and these immunities, see my column, "Court 
Upholds Law's Immuni t ies in Peer Review 
Cases," Health Progress, Julv-August 1990, pp. 
21,31.) 

THE FACTS 
George Austin, MD, a neurosurgeon, moved to 
Santa Barbara after a career in academic medicine. 
He applied for and was granted medical staff priv
ileges at Cottage Hospital and several other area 
hospitals. Early in 1986, before HCQIA'S effec
tive date, the Cottage Hospital medical staff 
informed Austin that it was conducting an inter
nal evaluation of his cases. Additional reviews by 
the medical staff in the spring and summer of 
1986 led to further outside review by medical 
consultants and monitoring by medical staff of his 
surgical practice. 

On November 17, 1986, three days after 
HCQIA went into effect, Cottage Hospital 's 
chief of staff summarily suspended Austin based 
on concerns that he was providing substandard 
care. Subsequently, the medical executive com
mittee recommended that his privileges be 
revoked. Austin's summary suspension lasted 
seven months, during which time he was granted 
a hearing (pursuant to the medical staff's bylaws) 
to challenge these decisions. After lengthy hear
ings, a judicial review committee (JRC) found 
that the decision to summarily suspend was 
"unreasonable" and recommended Austin's rcin-
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statement to the medical staff. However, the JRC 
did find that Austin's treatment of one patient 
had been substandard and recommended that his 
neurosurgical privileges be subject to mandatory 
internal consultations, as well as periodic outside, 
independent neurosurgical review. 

Austin did not appeal these findings. Instead, 
he filed an action in federal cour t , alleging 
antitrust violations under the Sherman Act, as 
well as other matters. After extensive proceed
ings, the Federal District Court for the Central 
District of California granted summary judgment 
in favor of all the defendants on the antitrust 
claims, and the court dismissed all other claims. 
The basis for the court's ruling was the HCQIA 
immunities. 

THE APPELLATE DECISION 
The U.S. Court of Appeals for the Ninth Circuit, 
in upholding the district court, found that the 
defendants had met all the requirements for 
immunity under the standards promulgated in 
HCQIA. Specifically, the appellate court found 
that the defendants had undertaken professional 
review action with the reasonable belief the action 
was in furtherance of high-quality healthcare. 
They had done this with the reasonable belief 
that the action was warranted by the facts known 
after they had made reasonable efforts to obtain 
those facts. The court reviewed HCQIA's legisla
tive history, which indicated that these reason
ableness requirements were intended to create an 
objective standard. The reviewers satisfied the 
standard because, with the information available 
to them at the time of the professional review 
action, they reasonably concluded their actions 
could restrict incompetent behavior or protect 
patients. 

The court of appeals carefully distinguished 
between the reasonableness of Austin's suspen
sion and the peer reviewers' "reasonable belief 
that it was warranted by the facts known after rea
sonable effort to obtain the facts." Noting that 
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the JRC upheld several criticisms of 
Austin's performance, and that it rec
ommended conditions be imposed 
on his practice, the court stated that 
"no reasonable jury could find that 
the JRC report is sufficient to estab
lish the nonexistence of the defen
dants1 'reasonable belief and 'reason
able effort.'" Accordingly, the court 
said that HCQIA's presumption of 
immunity (in favor of the defendants) 
was satisfied. 

Austin also contended that many 
of the peer review activities occurred 
before HCQIA's effective date, and 
thus immunity should not apply, at 
least to those activities. The court 
concluded, however, that all the 
defendants' peer review activities and 
actions were entitled to immunity 
because the summary suspension of 
Austin, which constituted a "profes-
sional review action," included all the 
"professional review activities" that 
led to or related to the peer review 
decision, whenever those activities 
occurred. 

Finally, the court of appeals con
sidered Austin's additional claims that 
the defendant physicians refused to 
provide coverage for him and openly 
criticized him. Although these allega
tions do not fall within HCQIA ' s 
immunity, the court reviewed them 
and, in applying a rule of reason, held 
that Austin had not made a sufficient 
showing of an t i t rus t violat ion. 
Accordingly, the court of appeals 
upheld the lower court 's judgment 
on these nonimmune actions as well. 

THE SIGNIFICANCE 
The Ninth Circuit's decision is good 
news for participants in professional 
peer review activities and the organi
zations in which they are performed. 
In upholding the HCQIA immuni
ties, the cour t made it clear that 
H C Q I A ' s purpose ( to encourage 
effective professional peer review) can 
be achieved. The decision may also 
have a far-reaching effect for health
care facilities and professional peer 
reviewers th roughou t the United 
States as other federal courts review 
HCQIA immunity cases. • 

P E R S P E C T I V E 
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ed in to the I D N s , which in turn 
would decide how to pay providers. 

2. The Clinton plan permits fee-
for-service medicine to cont inue , 
t h o u g h it would provide s t rong 
incentives for employers and individ
uals to choose managed care delivery 
systems. The CHA plan would per
mit fce-for-scrvicc medicine to con
tinue, whenever desirable, within an 
IDN or within a geographic location 
that cannot support one or more 
IDNs. 

3. The Cl inton plan allows for 
compet i t ion based on price. The 
CHA plan would anchor competition 
in quality and service only. 

On balance, however, we believe 
the Clinton and CHA plans have 
more similarities than differences. 

TIME FOR ACTION 
The CHA Division of Covernment 
Services will be carefully considering 
how CHA might work with the new 
administration and the Congress in 
achieving reforms consistent with the 
principles that have guided the devel
opment of our working proposal (see 
Box, p. 18). 

It is likely that the president will 
move expeditiously to further devel
op his plan, to seek input from a wide 
array of interests, and to fashion a 
polit ical s trategy to achieve the 
reforms he ultimately submits to 
Congress. CHA is prepared to partic
ipate actively in this process as the 
opportunities present themselves. 

The coming year will be filled with 
opportunity and excitement. Both 
the president and Congress seem 
committed to reforming the nation's 
healthcare system so that affordable 
healthcare is available for all. Catholic 
healthcare providers will play a key 
role in achieving that objective. We 
can be leaders in the nation's hospital 
community; we can be leaders in our 
local communities. We must be sure 
to seize the opportunity and meet 
our responsibility to both. D 
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