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JUSTICE, ALLOCATION,
AND MANAGED CARE

rinciples of justice, although vital to

healthcare allocation decisions, often have

obscure and clusive applications. In the

absence of direct measures, simple trust

and a sense of legitimacy must often serve
as indicators of the presence of justice.

This is certainly true of the allocation decisions
made daily by managed care organizations
(MCOs). These decisions are usually embodied
in formularies and protocols. When allocation
decisions help build trust between physicians and
an MCO, the latter’s formularies and protocols—
and, by extension, the MCO itself—are felt to be
legitimate. As this sense of legitimacy grows, it
becomes a sign that the MCO allocates resources
justly. It is not an infallible sign, to be sure, but it
is an important one nonetheless.

If what we have said so far is true, Catholic-
sponsored MCOs have a particular obligation to
create institutional structures and procedures that
foster trust. And Catholic healthcare providers
that contract with an MCO (regardless of its
sponsorship) have an obligation to examine care-
tully the MCO’s allocation procedures and to
reform those procedures when necessary.

Dr. Cochiran is professor, Department of Political
Science; Dr. Kupersmith is dean, Health Sciences
Center School of Medicine; and Dr. McGovern is
professor, Department of Newropsychiatry, Texas
Tech University, Lubbock, TX.
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MCOs are organized to serve as brokers between
healthcare providers and those individuals and
organizations that purchase health insurance.
Their ethical foundation is high-quality care at a
reasonable cost. Absent either the high quality or
the reasonable cost, such organizations lose their
moral rationale. Allocation is essential to both
purposes.

Managed care—which grew out of the crisis
caused by soaring healthcare costs—assumes, first,
that the resources available for healthcare are lim-
ited, and, second, that some allocation methods
ar¢ better than others at putting fixed resources
to their most effective use. These methods
involve economic incentives that discourage
“unnecessary” treatment and other expenses. At
its best, managed care fosters population
approaches to care and a prevention approach to
illness. How financial resources are used is crucial
to MCOs’ ethics. Their implicit ethical justifica-
tion is that they allocate resources in a manner to
provide the best possible care.

The challenge is to formulate oxganizational
cthical standards for this new kind of relationship
(between physicians and MCOs), standards that
apply to institutions, not, as in traditional medical
cthics, to individuals alone. The fiduciary rela-
tionship between patient and physician is a long-
standing topic in medical literature. However,
the fiduciary demands of managed care have so
far received little attention.

There is no end of theories describing fair
rationing.! But few theorists address the issues of
trust and legitimacy (or their structural require-
ments in organizational settings), though there
are exceptions.” Trust, an ethical priority, also has
a practical side—it is a quality essential to the heal-
ing relationship. Because the patient trusts the
physician, the former conveys to the latter
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authority over significant portions of his or her
life. And trust is also important in relationships
between physicians, hospitals, and other health-
care providers, on one hand, and insurers, on the
other.

As physicians (who have the best interests of
patients as their primary protessional concern)
begin to build relationships with MCOs, the dif-
ficulties inherent in making those relationships
trusting become readily apparent. Managed care
alters medical practice, which,
formerly having had a patient-
physician focus, now focuses on
groups of patients in a particular
institutional structure. In large
part because they make alloca-
tion decisions, MCQOs have more
control of the “rules of engage-
ment” than clinicians do. How
these rules are written and
enforced basically determines the
quality of care that physicians
deliver in their day-to-day prac-
tice. Agreements between physi-
cians and MCOs must be more
than contracts specifying proce-
dures and reimbursements. In
order to balance oversight of
resources with responsibilities to
patients, MCOs have to recon-
cile corporate and professional
ethics. Corporate cthics assumes
equality between partners and is based on con-
tract; professional ethics assumes inequality
between partners (doctor and patient in this case)
and is based on trust. To allocate resources justly,
MCOs must facilitate the physician’s interaction
with the patient, communicating concern for the
quality of care given and encouraging a trusting
relationship between them.

But MCOs cannot commit unlimited resources
to every patient-physician relationship, nor can
they underwrite every drug or treatment plan.
Their organizational foundation is the promise of
just and effective allocation of such resources. So
there is built-in tension between physicians (and
other providers) and MCOs—a tension reflected
in MCOs’ recent bad press and in efforts in
Congress and state legislatures to restrict their
operations.

Our concern here is not with the fact of
rationing as it occurs within the framework of
MCO-physician-patient interactions. The authors
of this article believe that a/l healthcare systems
ration care. We are interested, rather, in a
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neglected issue of the managed care debate:
whether, that is, MCOs can structure their rela-
tions with physicians in ways that make their allo-
cation decisions legitimate.

Ethical questions concerning costs and
rationing usually focus on such expensive proce-
dures as organ transplants.’ But the issue also
arises in more routine therapies, and in the aggre-
gate these routine therapics use up more
resources than the more celebrared kinds. MCOs
increasingly try to control the
costs of the routine therapies by
developing standards of care,
practice guidelines, and formu-
laries—all of which are substi-
tutes for the physician’s judg-
ment. Because they are substi-
tutes, they tend to be a source
of conflict between physicians
and MCOs.

We believe that MCOs can
adopt ethical standards that will
minimize such conflicts. The
issue is not, after all, unprece-
dented. Most hospitals have
special committees for the devis-
ing of formularies; these com-
mittees are widely accepted as
legitimate, largely because they
are made up of the hospital’s
own physicians, MCO formula-
ries, on the other hand, often
seem imposed from far away.* However, there are
ways of reducing this perceptual distance—ways
of making MCO formularies and other standards
legitimate in the eyes of the physicians who must
live with them.

The Leemmate MCO

Four qualities are central to legitimacy in man-
aged care: relationships, sponsorship, internal
structures, and fair procedures. None of these
alone is sufficient to guarantee legitimacy; nor is
it necessary that all four qualities be present.
Rather, in certain contexts a “critical mass™ of
them should be present to signal to physicians
that the MCO is fundamentally committed to the
welfare of its patients and it is not wasting
resources needed for this welfare—that, in other
words, its allocations are just.

Relationships Few ethicists attend to long-term
professional relationships as an important moral
category.® Nevertheless, it seems clear that MCOs
that establish long-term relationships with both
physicians and patients are more legitimate than
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those that do not. Indeed, many of the benefits
promised by managed care—an emphasis on pre-
vention, good basic medical care leading ro fewer
hospitalizations, patient education, and wellness
enhancement—produce cost savings for an MCO
only if they result from consistent policies carried
out over a number of years. Despite this fact, the
length of time set by most current MCO con-
tracts is too brict to produce savings. What's
more, MCOs often sign up too many physicians,
“deselect™ too many, and change panels too fre-
quently. And physicians themselves tend to enroll
in too many plans and then drop out of those
that are not immediatelv remunerative, On both
sides, the MCOs’ and the physicians’, such prac-
tices work against long-term relationships and the
development of trust.

Catholic healthcare understands the impor-
tance of the long term. More than a century ago,
congregations of religious women struck out into
the wilderness to found healthcare institutions
that endure today. Those sisters were not moti-
vated by short-term profit opportunities. They
had made a covenant with their communitics.
MCOs will endure only if their search for cost
savings flows from a similar commitment to the
health of their patient populations. Attention
focused on short-term return to sharcholders is
incompatible with such a covenant.

Physicians who have long-term contracts even-
tually come to sec the benefits of good managed
care. MCOs thar deal with the same physicians
over a period of time eventually recognize the
doctors’ commitment to both quality and cost
effectiveness and, as a result, come to trust them
with a greater range of discretion in making treat-
ment decisions. This greater discretion, in turn,
evokes in the physicians a reciprocal trust of the
MCO’s treatment rules. MCOs interested in
building long-term relationships should never de-
select a physician because of short-term financial
data alone.

Physicians also ask about community benefit.
They will consider MCOs legitimate when they
sce the dollars saved through reallocation go to
prevention, public health, patient education, and
other community efforts.® In such MCOs, sav-
ings will not be funneled first to administrative
salaries or corporate profits, but will be reinvested
in community and patient benefit instead.
Sponsorship We suspect that certain kinds of MCO
ownership or sponsorship generate more trust
than others. Although owners or sponsors do not
themselves make daily decisions about formula-
ries and protocols, the fact that they stand behind
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the MCOs that do make them lends those deci-
sions an air of legitimacy.

Although many of the oldest MCOs are not-
for-profit, the explosive growth of the past two
decades has occurred principally in the for-profit
sector. Other things being equal, for-profit
MCOs are less likely to evoke trust than not-for-
profits. In a managed care environment, one dan-
ger is that MCOs will stint on service to patient
populations in order to enhance the income of
stockholders. The legal structure of not-for-prof-
its makes the exercise of improper influence in
them more difticult. Being organized for commu-
nity benefit, not-for-profit MCOs serve a good
beyond the bottom line. Because of this, physi-
cians are more likely to approach not-for-profits
than for-profits in a spirit of trust.”

But not-for-profit status is no guarantee that
financial considerations will not improperly influ-
ence treatment decisions. Executives and man-
agers in not-for-profits are often just as interested
in the bortom line as their counterparts in the
for-profit sector. Excessive administrative costs
remain an issuc in not-for-profit MCOs. Nothing
can so much erode trust as the perception that
resources are leaking from patient care into
administrative overhead.

This brings us to Catholic sponsorship.

Catholic healthcare earned the legitimacy it
enjovs through the heroic struggles of its found-
ing congregations.*We do not advocate the
wholesale entry of Catholic congregations or
healtheare systems into the ownership of MCOs.
Such decisions involve too many variables
(including too many local contexts) for us to gen-
eralize about uscfully. Nevertheless, it might in
some situations be worth the risks to try to
“transfer” trust from a Catholic system to a
Catholic-sponsored MCO. Although provider-
sponsored organizations have been slow to devel-
op, they may for a variety of reasons be the
appropriate vehicles for such efforts.
Internal Structure There are many MCO models
and many different ways to make the decisions
that ration healthcare treatments. The extent to
which physicians trust such decisions will often
depend on the internal structures MCOs use to
arrive at them. Three organizational attributes
can enhance legitimacy:

Physician Participation To a significant degree,
physicians control where resources are spent and
what treatments are offered to patients. Managed
care threatens this control. Increasing physician
participation in the new organizational context is
one way to restore their autonomy. It is natural to
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trust decisions over which one has some influence.
In addition, physician participation can enhance
confidence that their colleagues are also practicing
cost-effective medicine, since all have worked
together to make difficult decisions. Staff-model
HMOs find it easier to incorporate physician par-
ticipation than do those that contract with multi-
ple independent physician associations,” but any
model can make participation work.

Ethies Guidelines and Committees MCOs
should create ethics committees and appoint
organizational ethicists to help keep attention
focused on moral responsibilities. After all, ethics
codes are now a standard feature of hospitals and
other direct-care institutions. An MCO that
demonstrates concern for patient welfare and
physician integrity by adopting such codes will
find its legitimacy with physicians improved.

Quality Report Cards In legitimate MCOs,

good data concerning costs and treatment eftec-
tiveness arc available to administrators, physi-
cians, and patients. This availability instills confi-
dence that treatment protocols are rational. A
variety of quality measures and reports now exist
or are in development. The best are so clear and
comprehensive that physicians can, by comparing
one plan with another, evaluate the quality of an
MCO’s allocation decisions.
Fair Procedures Physicians complain most about the
“Katkaesque” procedures and “interminable has-
sles™ that, as they see it, many MCOs interpose
between treating physicians and utilization deci-
sions. However, there are mechanisms that can
reduce such complaints.

Various writers have described fair procedures
in managed care.” Such procedures insist on
making available to treating physicians:

e The reasons why the MCO made particular
treatment decisions

e A clear process through which physicians can
appeal such decisions

The appeals process is especially important. Of
course, patients and payers should also have
access to a mechanism for challenging treatment
decisions; among other things, such access rein-
forces the MCO’s legitimacy. But patients and
payers rarely have the medical expertise necessary
for questioning decisions. Physicians, on the
other hand, deal with such matters daily and
therefore possess knowledge that enables them to
challenge guidelines seeming to impair patient
benefit. To the extent that such challenges give
physicians confidence in their ability to control
the practice of medicine, this confidence will sup-
port rather than undermine the MCO.
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MCOs should also consider retaining indepen-
dent agents to help them make difficult treatment
decisions. Such agents are especially helpful in
cases where the treating physician questions the
tormulary or protocol. They can also be valuable
in instances in which the evidence of cost effec-
tiveness is mixed, particularly when both the
potential benefit and the potential costs of a
treatment are high but less costly, effective rreat-
ments are available. Physicians will be more
inclined to trust MCOs that seek such indepen-
dent advice than they will those whose decisions
are entirely internal.

Just allocation is more than substantive correct-
ness. Catholic social teachings speak to procedural
matters, too. Because this is so, Catholic health-
care—especially Catholic-sponsored MCOs—have
a special obligation to establish just procedures in
their own organizations. If they do this successful-
Iy, rationing will occur within an ethical framework
of reciprocal trust relationships.

Trust Is Vira

We are under no illusion that an increase in trust
will eliminate conflict between physicians and
MCOs. The contract negotiations built into man-
aged care—as well as the fact that managed care is
based explicitly on resource allocation—ensure fric-
tion. Still, we believe thatr antagonism can be mini-
mized if MCOs will work to deserve the trust of
physicians and other healthcare providers.

There are a variety of ways to build trust and
legitimacy. No single model of the legitimate
MCO exists. But legitimate MCOs need not hide
the economic factors that drive their creation and
operation. Genuine stewardship, including the
careful allocation of scarce resources, is vital in a
healthcare system still plagued by rising costs.
This is as much an issue for Catholic organiza-
tions as it is for non-Catholic ones.

Catholic organizations can and should exercise
their prophetic voice, calling attention to unjust
allocarions in U.S. healthcare, where 44 million
people lack health insurance. But they should also
model just allocation within their own facilities.
Such modeling is particularly important at a time
when managed care is under strong attack for
what is seen as its lack of concern for patients and
its excessive concern for profit.

However, such attacks should not be allowed
to obscure the fact that allocation—rationing—is
unavaidable. No matter how the healthcare sys-
tem is ultimately reformed, society will still need
some way of fairly apportioning healing resources

Continned on page 41
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