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A SYSTEMS PERSPECTIVE CAN

PROVIDE AN ANTIDOTE TO THE

n this article, we hope to illustrate important
limitations in the way ethics consultants tend to
frame and respond to ethics concerns in clini-
cal care. In addition, we hope to demonstrate
ETHICS CONSULTATIONS that a traditional, case-based approach to fram-
ing ethics issues may result in solutions that
solve the immediate case but do little to prevent
a recurrence of the same problem. The problem

“SILO” PROBLEM IN CLINICAL

recurs because the underlying systems and pro-
cesses that contribute causally to the problem

remain unchanged.

Unfortunately, many present-day ethics programs
operate as “silos” —drawing a bright line between the
concerns of clinical ethics and those of organizational
ethics. An integrated model, first proposed by C. R.
Seeley and S. L. Goldberger in 1999, rejects this dis-

BY MARY BETH FOGLIA, RN, MN, MA; & tinction, arguing that differentiating the concerns of
ROBERT A. PEARLMAN, MD, MPH clinical ethics from those of organizational ethics is like
Ms. Foglia, a doctoral candidate, is differentiating those between psyche and soma, a false
senioy ethics consultant and ethics dichotomy.!

evaluation specinlist, Ethics Evalu- Clinical cases have organizational antecedents and
ation Service, National Center for sequelae, and vice versa. Hence, both macro and micro
Ethics in Health Care, Veterans lenses must be brought to bear on ethics concerns if we
Health Administration, Seattle. wish to fully appreciate the problem and recommend
Dr. Pearlman is professor, Depart- solutions that prevent it from recurring.

ment of Medicine, University of
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in Health Care, Veterans Health A patient with a terminal illness repeatedly stated to
Administration, Washington, DC. his physicians and nurses that he did not want to be

autopsied following his death. A postgraduate medical
trainee and another staff member communicated the
patient’s preference in progress notes and again in the
death summary after the patient died. The patient did
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Autopsies

are curvently
performed in
fewer than

6 percent of
nonforensic
deaths.

not have next of kin.

Following his death, the patient’s body was
transported to the morgue and, in accordance
with hospital policy for conducting autopsies on
patients without next of kin, the pathology
department requested permission from the chief
of staff to proceed with the autopsy. (When next
of kin is available, the policy requires him or her
to sign a form consenting to an autopsy.)

The chief of staff was not informed by the
pathologist of the decedent’s wish to not have an
autopsy. The chief of staff, considering that the
hospital’s educational mission and core value was
to improve care for living patients through the
knowledge gained from autopsy, decided that
these considerations provided ample justification
for proceeding with it. The chief of staff gave per-
mission for the patient’s body to be autopsied,
and the autopsy was performed.

The postgraduate trainee asked the facility’s
ethics committee about the chief of staff’s deci-
sion. The committee scheduled a meeting to dis-
cuss the trainee’s concern. The committee framed
the question as follows: Was it ethically justifiable
to override the decedent’s clear and consistent
premortem preferences regarding autopsy in
order to benefit future patients and advance the
hospital’s training mission?

The committee’s chairperson recognized that
many of her committee members were ill-
informed about autopsy practice and policy, and
so invited the chief of pathology and regional
counsel to provide them with needed facts and
context for analyzing the case.

BACKGROUND INFORMATION
The committee was given the following informa-
tion:

According to data reported by the Agency for
Healthcare Research and Quality, autopsies are
presently performed in fewer than 6 percent of

nonforensic deaths. > The decline in autopsies is
attributable to a number of factors, including the
fact that nonforensic autopsies are not reimbursed
by most insurances; family members infrequently
request autopsies, even though they and their
progeny may benefit from knowledge derived
from autopsy; and clinicians are concerned that if
autopsy disproves their clinical diagnosis, they
may face medical malpractice claims. *

Despite these barriers, autopsy is regarded as
the most definitive method for establishing cause
of death and crucially important to improving
outcomes for future patients. Autopsy con-
tributes to improved patient outcomes because it
provides data that can increase the accuracy of
clinical diagnosis. Currently, discrepancies
between the clinical diagnosis and autopsy find-
ings exist in as many as 30 percent of cases. *

Because of the pivotal role played by post-
mortem examinations in improving care, the
College of American Pathologists recommends
that an autopsy be requested for every death. ® As
a result, many medical centers require that post-
mortem examination services be made available to
the families of #// decedents. These policies espe-
cially obligate the medical staff to attempt to
secure authorization for postmortem examination
services in deaths that are unexpected or proxi-
mate to a medical procedure. Finally, with few
exceptions, the next of kin must authorize the
postmortem examination in writing.

Exceptions to this requirement include forensic
cases or cases in which it is reasonable to infer the
potential for significant risk to public health or
safety. ® For example, an exception would apply
to a patient suspected of having succumbed to a
highly infectious disease that could require rapid
mobilization of public health measures to prevent
an epidemic. Whenever possible, the clinician
responsible for the care of the patient at the time
of death is the proper person to request permis-

SUMMARY e e

Traditionally, ethics consultations are conducted one case
at a time. This typical approach addresses immediate
needs pertinent to the case, but seldom looks toward pre-
venting recurrences. The underlying problem is that clini-
cal ethics and organizational ethics are still often regard-
ed as separate areas with separate concerns.

When it comes to ethics in health care, nothing helps
clarify ideas like a case study. The autopsy case men-

tioned in this article demonstrates that clinical cases com-
ing before an ethics committee are impeded in and influ-
enced by a larger organizational context. The authors say
that a “systems-oriented” perspective toward ethics con-
sultation would help committee members view cases
through the widest possible lens. This would enable com-
mittees to look at the larger system and thereby propose
strategies for anticipated repeat problems.
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sion from the next of kin to perform a post-
mortem examination.

Because of autopsy’s important role in improv-
ing the quality of care, many institutions have
instituted performance measures that encourage
the securing of next-of-kin permission. These
performance measures have demonstrably
increased the number of autopsies performed.

Case-Basep RESPONSE T0 THE CONSULTATION REQUEST
Armed with background facts about autopsy and
a fuller appreciation of'its potential benefits, the
facility’s ethics committee turned its attention to
the case. Its members conducted a spirited dis-
cussion both for and against adhering to a dece-
dent’s wishes concerning autopsy.

After carefully weighing and balancing the
competing arguments, interests, and values, the
committee concluded that it was not ethically
permissible to override the decedent’s clear and
consistent premortem preferences, despite the
potential benefit to future patients or the further-
ing of the hospital’s training mission. In addition,
the committee agreed that since the decedent’s
premortem preferences carried moral weight,
those wishes should have been communicated to
the chief of staff in order to inform her decision.

In a written summary of the case, the commit-
tee noted that a common reason given by patients
or next of kin for refusing postmortem proce-
dures is that such procedures conflict with reli-
gious or cultural views regarding respectful treat-
ment of the body. Although some committee
members argued that a corpse cannot be harmed,
others averred that harm is a socially constructed
concept, and that certain religious or cultural
groups believe the soul or spirit may be harmed if
the body is not treated in accordance with pre-
vailing custom. 7 It is the patient or family’s defi-
nition of “harm” that should trump other consid-
erations in these cases.

The case summary also noted that overriding
decedents’ premortem preferences regarding the
use and disposition of the body seriously risks
undermining public trust in the integrity of both
health care professionals and health care institu-
tions, especially when it is the preferences of the
most vulnerable that are ignored (i.e., patients
without next of kin). Moreover, in somewhat
analogous cases—such as organ and tissue dona-
tion or use of the body for education or
research—consent 7s required. The committee did
not believe that autopsy deviated materially from
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organ or tissue donation or use of the body for
education and research. It did believe, conse-
quently, that similar ethical reasoning should
apply in both donation and autopsy.

Finally, some clinicians claimed that when
patients agree to be admitted to a teaching hospi-
tal, such agreement implies consent to having
one’s body used in ways that can advance the pub-
lic good: training the next generation of clinicians,
for example, or improving care through autopsy.

The committee took strong issue with this
claim. Few patients are able to choose the institu-
tion in which they receive care. That choice is
usually dictated by insurance, employment, or
other factors unrelated to patient choice. And
even if the patient does choose a teaching facility,
he or she is not giving that facility carte blanche
consent to make his or her living or dead body
available for a presumed social good.

Committee members discussed their opinion
with the principals in the case, including the chief
of staff, chief of pathology, the resident physi-
cian, the attending physicians, and the staff nurs-
es involved in the patient’s care prior to his death.
They recommended that, in the future, the chief
of pathology communicate the decedent’s prefer-
ences, if known, to the chief of staff. Committee
members emphasized that they are available to
consult with the chief regarding future cases,
should they arise. The committee also volun-
teered to attend the next pathology service meet-
ing to provide an in-service to attending physi-
cians, residents, and fellows related to ethics and
autopsy. The full consultation summary note was
sent to medical records to be scanned as an entry
in the decedent’s electronic health record.

SYSTEMS-ORIENTED ETHICS CONSULTATION
A systems perspective may not alter the ethical
analysis of the case. However, a systems perspec-
tive draws attention to facets of the case that
might otherwise have been ignored or neglect-
ed—thereby enabling one to view the case
through the widest possible lens. Specifically, a
systems approach causes the ethics committee to
look routinely “upstream” for predisposing fac-
tors that contribute to the development of ethics
concerns. A systems approach places a high prior-
ity on identifying strategies to prevent future
recurrences of the problem, and these strategies
will frequently target the organization’s systems
and processes.

At the same time, systems-savvy consultants
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Ee ethics
consultants in
this case
recommended
that decedents’
premortem
preferences be

priviliged.

will apply a healthy skepticism to proposed cor-
rective strategies; they will ask whether the pro-
posed strategy is likely to generate its own set of
unintended negative consequences. Ethics con-
sultants, in collaboration with quality-improve-
ment experts, may identify simple measures to
monitor the strategy’s effectiveness over a period
of time—before committing themselves to broad-
scale deployment. ®

An effective systems-level response does not
rely on educational interventions or other inter-
ventions aimed solely or primarily at changing
individual behavior. Rather, systems-level inter-
ventions aim to make the ethical response easy
and virtually inevitable—regardless of whether the
clinician is new to the system, tired and distract-
ed, or even unsure of what an ethically appropri-
ate response zs. (Electronic reminders to update a
patient’s advance directive upon admission to
acute care are an example.) Systems-oriented
ethics consultants are guided by two related
assumptions:

B Although not denying the importance of cul-
tivating individual virtue as well as proficiency in
health care ethics, the consultant recognizes that
the staff’s capacity to make sound ethical judg-
ments and then act on those judgments is power-
fully shaped by factors extrinsic to the individual—
most notably, the organizational environment.

B Working with a philosophy similar to that
underpinning quality management, the consul-
tant realizes that the cause of gaps between how
staft ought to act and how staff 45 acting should
be sought first within the organization’s systems
and processes, not in the individuals who work
within the system. *

With these assumptions in mind, we turn back
to the autopsy case.

SYSTEMS-ORIENTED RESPONSE T0 AUTOPSY CASE

The systems-oriented ethics consultants in this
case concurred with their colleagues’ analysis
that, in most circumstances, patients’ premortem
preferences for the use and disposition of the
body should be elicited and abided by. In addi-
tion, they made several other systems-level rec-
ommendations.

Revise the Medical Center’s Autopsy Policy, Making It
Harmonious with Analogous Policies In this case, the
consultants recognized that the medical center’s
policy regarding autopsy contributed to the chief
of staff’s decision to override the decedent’s pre-
mortem preferences; and in fact, the chief fol-
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lowed the existing policy precisely as written.

Unfortunately, concerning autopsies, the facil-
ity’s policy was silent on the bearing decedents’
premortem preferences should have, especially in
cases where there are no known next of kin. The
pathologist interpreted this omission in policy to
mean that premortem preferences ought to have
little bearing on the decision, and thus did not
mention the decedent’s preference to the chief of
staff.

Noting this, the consultants recommended
that decedents’ premortem preferences be privi-
leged in policy. However, they also anticipated
that there might be cases in which the decedent’s
premortem preferences are at odds with those of
next of kin. A revised policy would need to
address this possibility in a consistent and ethical-
ly coherent manner.

The consultants also recommended that, with
respect to the decedent’s expressed wish concern-
ing the use and disposition of his or her body,
ethically analogous policies be harmonized with
one another. Preferences concerning use of the
body after death, they noted, include giving or
withholding consent for autopsy, as well as
organ, tissue, and eye donation, or use of the
body for research or education.

Ensure that the Incentives and Rewards Associated with
Performance Measures Align Practice and Behavior with
Ethical Norms and Standards The consultants were
concerned that recently instituted performance
measures could contribute to ethical missteps.
The facility’s autopsy rate was lower than the
benchmarks at similar medical centers. As a
result, the facility’s clinical executive board had
directed that a database track the volume of
autopsies and had established a target goal to be
met by all services. Service chiefs were rewarded
for attaining or exceeding the measure.

The consultants observed that these incentives
could have ethically perverse effects if meeting the
target were to take precedence over other values,
such as respecting and abiding by the decedent’s
or family’s preferences. In short, they said, the
process through which a performance measure is
attained needs to be as ethically unimpeachable as
the objective itself.

The consultants plan to begin a dialogue on
this “means/end” problem at the next clinical
executive board meeting. They hope to ensure
that incentives are awarded only when perfor-
mance targets are met in an ethically acceptable
manner.
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Consider Including Discussion and Documentation of
Postmortem Preferences for Autopsy as Part of an Advance-
Care Planning Process The consultants recognized
that information regarding premortem prefer-
ences for autopsy is frequently unavailable,
whether the patients involved have family or not.
Unlike organ and tissue donation, no policy
requires a discussion of autopsy as part of an
advance-care planning discussion between patient
and clinician.

Noting that advance-care planning is consid-
ered an appropriate vehicle for discussing organ
and tissue donation, the consultants said it was
difficult to see—on either ethical or prudential
grounds—why the same process should not be
utilized to elicit and document patient prefer-
ences regarding autopsy. Conversations regarding
organ donation and autopsy are both undertaken
to ensure that patient preferences regarding what
happens to the body after death are known and
adhered to as closely as possible. In addition,
both organ donation and autopsy can benefit
future patients, including, in some cases, the
patient’s own family.

Most importantly, the consultants said, utiliz-
ing advance-care planning as a vehicle for eliciting
and documenting postmortem preferences will
help ensure that the facility or next of kin have the
information necessary to act in accordance with
the decedent’s premortem expression of prefer-
ences and values. The ethics committee agreed
that a strategy of ensuring that patients’ post-
mortem preferences are known should be studied
further and possibly incorporated as a revision to
the present advance-care planning policy.

Initiate a Quality-Improvement Strategy Finally, the
ethics committee chair asked representatives of
the facility’s quality-management program to
help the committee develop, measure, and moni-
tor an improvement strategy. As a starting point,
the quality manager recommended collecting
baseline information regarding the number of
autopsies performed in the previous six months
on patients without next of kin. The quality man-
ager also offered to conduct a medical record
review to identify the number of cases in which
decedents’ documented premortem preferences
were either overridden and or simply not docu-
mented.

These data will suggest the scope of the prob-
lem and inform future planning. For example, the
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ethics committee may consider monitoring the
reasons given for trumping premortem prefer-
ences regarding autopsy, to ensure that the indi-
cations for doing so are ethically defensible.

BuiLbinG A NEEDED BRIDGE

Ethics committees are in a unique position to
build a bridge between the concerns of clinical
ethics and those of organizational ethics by apply-
ing a systems approach to the cases brought
before them. A systems approach to ethics con-
sultation takes into account the fact that ethics
cases are imbedded in, and influenced by, a larger
organizational context. Given this understanding,
consultants should always ask if the case at hand
has systems-level antecedents and implications.
Recurrent cases, in particular, must be treated as
red flags that portend future cases unless underly-
ing systems issues are identified and addressed. ®

The opinions expressed in this article are those of
the authors and do not reflect the views of the
National Center for Ethics in Health Care, the
Veterans Health Administration, or the
Department of Veterans Affairs.
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