BY SR. JEAN DEBLOIS,

CSJ, PhD, & REV.
KEVIN D. 0'ROURKE,
0P, ICD

CHA and the
Center for Health
Care Ethics at the

St. Louis University

Health Sciences

Center are collabo-
rating to publish a
series of articles on

the Ethical and

Religious Directives
for Catholic Health
Care Services. This
article is the second

in the sevies, writ-
ten by Sv. deBlois,

CHA’s senior asso-
ciate for ethics, and

Fr. O’Rourke,
director of the
Center for Health
Care Ethics.

46 m MAY 1995

"HCARE AND
CIAL RESPONS

TY

1he Revised Divectives Clarify the Catholic Position

n our day, the Church emphasizes respon-
sibility for social justice. The popes of this
century have devoted much of their atten-
tion, theological analysis, and teachings to
social problems and possible solutions to
them. Of course, substantive issues of social jus-
tice affect people of all religions and nations. A
concern for social justice thus forces the Church
“to step outside herself™ and, by applying the
teaching of Christ, serve as a light and a leaven to
help all people and nations create a more compas-
sionate and fair society. The Bishops® Synod of
1971 summed up the reason for the Church’s
intense concern for matters of social justice:
*Action on behalf of justice and participation in
the transformation of the world fully appear to be
a constitutive dimension of the preaching of the
gospel, or in other words, of the Church’s mis-
sion for the redemption of the human race, and
its liberation from every oppressive situation.”’
With the signiticance of social justice in mind,
the writers of the new Ethical and Religious
Divectives for Catholic Health Care Services

Summary The catholic Church partici-
pates in the U.S. healthcare system by reason of its
contribution to the common good of society. To facili-
tate this, the Ethical and Religious Directives for
Catholic Health Care Services set forth certain nor-
mative principles. Catholic healthcare is dedicated to
promoting human dignity and the sacredness of life;
it has an ‘option for the poor”; it seeks the common
good, cooperating with other providers toward that
end; it prohibits abortion, in vitro fertilization, contra-
ceptive sterilization, and assisted suicide procedures
in free-standing Catholic healthcare institutions.

This article focuses on the directives in Parts 1
and 6 of the ERD. Directive 2 calls for mutual
respect among care givers. Directive 3 discusses

(ERD)* place great emphasis on it. Focusing on
the responsibilities for social justice, Part 1 of the
ERD places the Catholic healthcare mission in
the heart of our pluralistic society: “Their
embrace of Christ’s healing mission has led insti-
tutionally based Catholic health care services to
become an integral part of the nation’s health
care system.” The organizations devoted to pro-
viding healthcare in the name of the Church thus
have two goals:

® To remain faithful to their mission of healing
carried out in the name of Christ

* To offer healthcare to the community at large
as a means of providing for the common good of
the community

The healing mission is nor confined to advanc-
ing sectarian religious purposes. True, the mem-
bers of the Church exercise charity and fulfill
their baptismal commitment by engaging in the
apostolate of Catholic healthcare. But, in the
words of the Second Vatican Council, their
engagement in the mission of healing is designed
primarily “to improve the whole range of the

ways to care for people “at the margins of society.”
Directive 4 describes the medical research permit-
ted in Catholic facilities, and Directives 5 and 9
suggest how such facilities can best perpetuate
their Catholic identity.

Directive 7 mandates that Catholic facilities treat
employees justly. Directive 8 says that such facili-
ties must observe canon law in transferring spon-
sorship or in founding, closing, or selling an institu-
tion. Directive 68 suggests that the bishop be
involved in a proposed partnership that may
infringe upon Catholic identity. Directive 70 urges
Catholic facilities to avoid scandal, and Directive
69 warns that some forms of cooperation are
unethical even when scandal is not present.

HEALTH PROGRESS




temporal order.” As the council indicated, the
spiritual and temporal orders are closely connect-
ed and should never be conceived as diverse or
contradictory. Yet it is significant to realize that
the etforts of the Church in the field of healthcare
pertain primarily to the temporal order and are
carried out in conjunction with other people
committed to supplying the goods and services
intimately related to the common good.

Insisting on the Church’s right to participate
fully as an equal partner in the provision of health-
care in our pluralistic society is important.
Catholic healthcare providers must make sure
their efforts are not marginalized because they do
not provide all “legal healthcare services.” They
must insist that their work is motivated by their
desire and ability to provide good healthcare, not
from a desire to promote sectarian objectives. The
measure of “good” healthcare is not necessarily
that allowable by law. If that were so, Nazi con-
centration camp atrocities would have been reck-
oned as good healthcare because those atrocities
were in accord with the laws of Nazi Germany.
The real measure of good healthcare is the physio-
logical function of persons, insofar as it disposes
for integrated social and cultural functions.*

Catholic healthcare fills this need well, even
though it does not provide every procedure clas-
sified as legal. The Church’s right to contribute
to the common good by providing healthcare ser-
vices has been recognized from the very begin-
ning of our country. Thomas Jefferson in 1804
assured the Ursuline nuns of New Orleans that
their work with orphans furthered “the whole-
some purposes of society”—in other words, the
common good.® When the Medicare and
Medicaid programs became federal law in the
mid-1960s, the Social Security Administration
declared that Catholic healthcare facilities could
receive funds for the care of patients covered by
these programs because Catholic hospitals are not
“integrated auxiliaries” of the Church

In sum, the Church participates in the U.S.
healthcare system by reason of its contribution to
the common good of society, not by reason of
special exemption or privilege.

PRINCIPLES

To facilitate the participation of Catholic health-
care services in the nation’s healthcare system in a
way that meets the aforementioned goals, the
ERD set forth five normative principles:

Sacredness of Life Catholic healthcare is dedicated
to promoting human dignity and the sacredness
of life, from the moment of conception until
death. Derived from this principle is the right to
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life and the right to protect it through adequate
healthcare. In the bishops® view, this first princi-
ple is not a religious principle; that is, it is not
derived primarily and fundamentally from the
teaching of Christ, though it is certainly in accord
with that teaching. The principle is based on
human experience and human reason.

Clearly, many adhere to this principle even
though they have no church affiliation. The fact
that our first principle of healthcare is shared by
many who are not Catholic establishes a firm
foundation for our participation in the provision
of healthcare in the Unired Srares.

The Option for the Poor The second principle, to
have “an option for the poor,” is derived primari-
ly from the teaching and tradition of the Church.
Indeed the ERD refer to caring for the poor as “a
biblical mandate.” This does not mean that those
who do not accept biblical teaching—for example,
those in the humanistic tradition—do not also
have a concern for the poor. But it does imply
that the motivation that should prompt
Christians—the love for the poor displayed by
Christ—may be lacking in those acting out of the
humanistic tradition. In the United States, for
example, there are government programs
designed to help the poor, but they hardly
bespeak love for them. At present, there are
approximately 40 million people without ade-
quate access to healthcare. Efforts to change our
national system of providing healthcare are cer-
tainly part of our Catholic identity. Cost shifting,
the principle means of providing healthcare for
the poor in the past, is being eliminated or at
least discouraged by managed care programs.
Noninstitutional programs, such as those carried
out in the home or parish, may turn out to be
one of the more effective ways the Catholic
healthcare ministry can help the poor.

The Common Good The third and fourth principles
may be combined by stating that the Catholic
healthcare ministry secks to contribute to the com-
mon good through responsible stewardship.
Responsible stewardship promotes the good health
of all in the community. This can be best accom-
plished, the ERD maintain, through dialogue and
cooperation with others and in accord with the
principle of subsidiarity and other moral principles.
In recommending dialogue and cooperation, the
bishops have endorsed the effort to provide health-
care for all by cooperating with other providers.
Cooperation is mentioned again in the ERIPs Part
6, which discusses the moral guidelines for forming
new partnerships designed to exercise responsible
stewardship. Because Parts 1 and 6 are closely relat-
ed, Part 6 being an application of Part 1’s fourth
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normative principle, we
shall treat both parts in
this article.

Prohibited  Procedures
The fifth and final prin-
ciple concerns physi-
cians and prospective
patients who request
medical or surgical pro-
cedures “contrary to
the moral teaching of
the Church.”
Abortion, in vitro fer-
tilization, contraceptive
sterilization, and assist-
ed suicide procedures
are explicitly prohibited
by the ERD and will
not be performed in Catholic healthcare facilities
as free-standing institutions.

The bishops maintain that, through such pro-
hibitions, “Catholic health care does not offend
the rights of individual conscience by refusing to
provide or permit medical procedures that are
judged morally wrong by the teaching authority
of the Church.” The implication is that persons
desiring the prohibited procedures may utilize
other healthcare facilities, those that do not judge
these procedures to be morally wrong. The bish-
ops’ statement is true, but it meets consistent
opposition from some in our pluralistic society.

There are, for example, lawsuits now in the
courts challenging joint ventures involving
Catholic hospitals. The suits maintain that these
partnerships reduce the opportunities for
women to obrain legal medical procedures such
as abortions or contraceptive sterilizations.”
Those defending the presence of Catholic insti-
tutions in the nation’s healthcare system often
mention the “conscience clause™ that allows
Church facilities to exclude certain procedures.
Indeed, a conscience clause is often set forth as
the main defense of Catholic participation in the
nation’s healthcare system. But this seems short-
sighted. The Church has a right to participate in
the system because of its commitment to pro-
vide good care. Some maintain that good
healthcare is measured by the law or by the
autonomous demands of patients. But both
legal rights and autonomy are insufficient mea-
sures of good care. The best measure is the inte-
grated well-being of the person.

COMMENTARY ON INDIVIDUAL DIRECTIVES
We assume that readers are familiar with the
directives and will not repeat them here. We will

instruction on the ERD

examine only those
directives which seem
to require further ex-
planation, or which will
be difficult to apply.
Directive 2 The call for
“a spirit of mutual
respect among care-
givers” as the basis of
compassionate health-
care is noteworthy. It
indicates, first, rhar
effective care in the
spirit of Christ requires
a coordinated team
effort. Second, it subtly
calls attention to one
of the more critical eth-
ical issues in healthcare: Some healthcare workers
are treated like second-class citizens.

Much decision making in medicine is, it is
true, hierarchical in nature. Although an attend-
ing physician may need to consult with many oth-
ers in making a diagnosis and prognosis, for
example, the attending physician alone must
decide whether a pathological condition exists
and, if it does, how to treat it. Such power, wield-
ed by a few decision makers, can help set a pat-
tern in which highly unethical class distinctions
are created among healthcare workers. Anyone
who has worked with professionals engaged in a
clinical situation knows that one of the most seri-
ous cthical issues in healthcare is the manner in
which such professionals treat one another.

Many healthcare facilities have made efforts to
improve quality through programs such as rotal
quality management. These programs tend to
emphasize the manner in which the “customer” is
treated by healthcare personnel. But Directive 2
indicates thart, in a healthcare service being
offered in the spirit of Christ, the manner in
which personnel treat one another is of utmost
importance in creating a compassionate care giv-
ing community.

Directive 3 Catholic healthcare, to be faithtul to
its mission, should care for people “at the margins
of society.” Many of the healthcare needs of the
people mentioned in the directive—for example,
children, those with incurable diseases, persons
with physical and mental disabilities—are now
more adequately filled outside healtheare facili-
ties. In 1989 the Catholic Health Association
(CHA) published its Social Accountability
Budget, a needs assessment document. The task
force that composed this document realized that
providing healthcare for people “at the margins of
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society” is not the responsibility of healthcare
institutions alone. Following the recommenda-
tions of the U.S. bishops® 1981 pastoral letter,
Health and Health Care, the task force suggest-
ed that some healthcare be carried out at the
parish level and through volunteer activity in
community settings. Although Catholic health-
care institutions should indeed seek to promote
“an option for the poor,” they need not be the
exclusive agent in this endeavor, according to
enlightened social teaching.”

Directive 4 Research carried ourt in Catholic
healthcare institutions should be done in accord
with Catholic moral principles. Research is per-
formed in hospirals aftiliated with Catholic medi-
cal schools, and also in the many Catholic hospi-
tals that have residency programs.

For the most part, the ethical norms for

research in Catholic healthcare facilities are simi-
lar to those of other institutions. Thus informed
consent on the part of patients or their proxies is
a very important ethical norm (see Directives 26-
28, 31). However, Directive 66 specifically pro-
hibits the use in Catholic facilities of human tis-
sue obtained from direct abortion, even for
research and therapeutic purposes.
Directives 5 and 9 Adherence to the ERD is
required in a Catholic institution as a condition
for medical privileges and employment. These
nuanced directives do not require that Catholic
healthcare facilities deny staff privileges to physi-
cians who perform abortions at other facilities.
Denying privileges for this reason could result in
a discrimination lawsuit against the institution.
However Catholic facilities have often been
embarrassed by procedures some of their physi-
cians have performed at other facilities. Hence,
caution is advised before allowing physicians
admitting privileges to Catholic institutions.

A Catholic healtheare facility should offer
appropriate instruction regarding the ERD to all
its members. The facility will usually need to
establish no specific procedures to ensure adher-
ence to the ERD. Catholic healthcare facilities are
most likely to help physicians and employees iden-
tify with their mission by offering them the
opportunity to provide and practice medicine in a
compassionate and patient-centered manner. If
they are true to their mission, Catholic facilities
will be concerned about holistic healing rather
than profit. No healthcare facility can escape the
real world of financial concern, of course. Still, the
vital question is: Which objectives will dominate
the atmosphere of Catholic healthcare facilities?
Setting meaningtul objectives and making an
intense cooperative effort to achieve them seems
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to be the best way to perpetuate Catholic identity.
Directive 7 This directive mandates that Catholic
healthcare institutions treat employees respectful-
ly and justly. The meaning of the statement is
illustrated by several examples, the last being the
requirement to recognize “the rights of employ-
ees to organize and bargain collectively without
prejudice to the common good.” This right is an
eminent part of Catholic social teaching.

However, when employees try to organize

unions in Catholic health facilities, union propo-
nents or the media often speak as though man-
agement is acting contrary to Church teaching if
it opposes the formation of unions. Managers of
Catholic healthcare facilities do have a moral and
legal right to resist the formation of unions in
their facilities if forming those unions seems likely
to hinder patient care.” This seems to be the
meaning of the phrase, “without prejudice to the
common good.” Catholic healthcare facilities
should be willing to have a board of neutral
observers, appointed perhaps by the local bishop,
offer advice concerning the effect of union orga-
nizations on the common good of the facility.
Above all, as Pope John XXIII observed, an
adversarial spirit must be avoided. “Finally, both
workers and employers should regulate their
murual relations in a spirit of human solidarity
and Christian brotherhood.”™"
Directive 8 This directive states that the relevant
requirements of Church (canon) law must be
observed in founding a new Catholic healthcare
institution; revising an institution’s mission; or
selling, closing, or transferring the sponsorship of
an existing institution. In canon law, the general
right of local bishops to direct and coordinate the
apostolic endeavors of the Church is acknowl-
edged (see cc. 394, 678).

These rights are made more explicit in regard
to starting new apostolic ventures, such as health-
care facilities, whether they are founded by
laypeople or religious (cc. 216, 300, 323, 394,
678, 680, 683). It follows that closing a Catholic
healthcare facility or changing its mission or
sponsorship would also be done under the bish-
op’s direction and coordination. Finally, if a
Catholic healthcare facility is under the sponsor-
ship of religious, the canons on alienation or sale
of property apply (c. 1291).

In brief, the canons on alienation or sale of
property require a religious congregation of
diocesan stature to seek approval of a sale of
property from the local bishop. If the religious
congregation is of pontifical stature, as are most
of the larger religious congregations in the
United States, approval of the sale must be grant-
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ed by the Congrega-
tion for Religious and
Secular Institutes in
Rome. In such a case
the Roman officials
usually ask the local
bishop for his opinion,
so that they can clearly
understand how the
desired sale might at-
fect the diocese’s apos-
tolate. An affirmative
opinion on the sale by
a local bishop is known
as a nihil obstat (noth-
ing stands in the way).

As we noted, Part 6
of the ERD is an appli-
cation of the teaching of the Church on social
justice. After affirming the need for new partner-
ships, the bishops suggest a process for doing so
in cases where the Catholic identity of the
Catholic healthcare facilities might be endangered
or the new association might entail the risk of
scandal. In addition, this section encourages
Catholic healthcare institutions to collaborate—
indeed to merge—with other Catholic institutions
if it is at all possible.

These forms of joint venture do not appear to

require the approval of the diocesan bishop,
because they would endanger neither the identity
nor the reputation of the Catholic institutions
involved.
Directive 68 If a proposed partnership potentially
infringes on Catholic identity, the diocesan bish-
op should be involved in the discussions. And
before partnership plans are completed, the bish-
op should give the proper authorization (see c.
394). If the bishop were to be involved from the
beginning of discussions, difficulties could clearly
be avoided. Because such partnerships will affect
the apostolate of the diocese, we believe that
authorization of the diocesan bishop amounts to
full canonical approval even if a religious congre-
gation of pontifical stature is involved (see the
commentary on Directive 8).

Hence it seems the reference in Directive 68 to
a mnihil obstat is out of place, because the nibil
obstat is applicable primarily in a case of alien-
ation, not in matters affecting the well-being of
the diocesan apostolate. Many types of new asso-
ciations can be formed without an alienation of
property.

Directive 70 This directive says that scandal is to
be avoided in forming new partnerships.
“Scandal” implies more than mere surprise or bad

publicity. Scandal is an
attitude or behavior
that leads another to
do evil, which is a grave
offense."  Scandal
would appear to be
possible “in any associ-
ation with abortion
providers” (Directive
45). At times, a
Cartholic facility can
overcome a potential
for scandal by explain-
ing the need to cooper-
ate with an institution
performing some activ-
ity not approved by
Church teaching. For
example, a Catholic facility’s need to cooperate
with an institution performing contraceptive ster-
ilization or reproductive technologies could
probably be explained satisfactorily. Explaining
cooperation with an abortion provider would be
much more difficult.

Directive 69 Burt some forms of cooperation are
unethical even if scandal is not present. “When a
Catholic health care institution is participating in
a partnership which may be involved in activities
judged morally wrong by the Church, the
Catholic institution should limit its involvement
in accord with moral principles governing coop-
eration.” To help trustees and administrators
make correct ethical decisions when forming
partnerships with those who engage in activities
“judged morally wrong by the Church,” a section
concerning the principles of cooperation is
appended to the document. (An explanation of
this appendix appeared in the April issue of
Health Progress®.)

To ofter additional assistance in analyzing the
moral implications of new partnerships, the
National Conference of Catholic Bishops has
established an Ad Hoc Committee on Health Care
Issues. As a means of providing such assistance, the
committee asked the National Coalition on
Catholic Health Ministry, a group composed of
representatives from the Leadership Conference of
Women Religious, the Bishop’s Ad Hoc Com-
mittee, the CHA, and others, to produce a hand-
book that would offer guidelines for evaluating
proposed partnerships. In the handbook, which
will be published by the coalition in June, bishops,
sponsors, and executive leaders will find a section
which addresses the application of the principle of
cooperation in concrete situations. However, as

Continued on page 58
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ARRANGED
MARRIAGES

Continwed from page 21

My second reservation concerns
the stability of the religiously based
partner. For the negotiations I have
outlined to succeed, it is essential
that this partner be a continuing
presence in healthcare. Unfortunate-
ly, such stability cannot be assumed
when Catholic partners are involved,
given the extreme vulnerability of
Catholic congregations as sponsors
of healthcare institutions. Sadly, all
reasonable signs point to the inability
of most—if not all—Catholic religious
congregations to continue as owner-
sponsors much beyond another
decade, if indeed that long,.

What then will replace that source
of influence? Who will exercise the
necessary authority on behalf of the
offspring of the “marriages” now
being consummated? Only two
options realistically exist: Either the
Church will provide such direction
and influence directly; or lay associa-
tions, empowered by the Church, will
replace the religious congregations as
cosponsors with secular partners dedi-
cated to service to the community.

I see no perceptible movement in
either of these two directions at pre-
sent. I fear that denial, inaction, and
failure to take the long view domi-
nate many Catholic settings today.
Non-Catholic religious partners
appear to have more freedom and
fewer constraints,

The bottom line is to make every
cffort to preserve a religious presence
for our offspring, both human and
institutional. The stakes are very high
and the outcome very uncertain. As
we forge the deals and work through
the challenges of change, let us make
Mark’s wise counsel the guidepost
for our negotiations: “Anyone among
you who aspires to greatness must
serve the rest. Anyone who wants to
rank first among you must serve the
needs of all” (Mk 10:42). o

—
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Continued from page 50

noted in the ERD, appropriate appli-
cation of the principle must take into
consideration the circumstances in a
particular diocese. o
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COMMUNICATION
STRATEGIES

Continued from page 55

each
staff how
ideas become bills
and laws.

offices. Meet lawmakers and staff
members. Send them vour publica-
tions. Thank them for good votes
and note bad ones.”

STAFF INVOLVEMENT

Although members of vour health-
care organization may want to help
with legislative affairs, the process
intimidates many people who have
had little occasion to work with it.
Peters suggests conducting staff
training sessions about the mechanics
of legislation and how ideas become
bills and laws. Staff should also
receive reading materials that outline
and analyze legislative developments.
On the other hand, Peters insists that
the CEO must personally endorse
and spend time on legislative affairs.
The public relations professional may
implement much of the program, but
only the CEO, along with the board,
has authority to define the organiza-
tion’s position on an issue or bill.

Choose Your BartLes WiseLy

Peters’s final advice is, “You'll never
win ‘em all.” He adds, “Sometimes
your favored bill will pass, and your
work will have demonstrably influ-
enced key votes. But your organiza-
tion won’t always get its way. Making
every bill a do-or-die struggle is a risky
strategy. Advocating strongly for your
position, seeking compromise where
possible, and maintaining relation-
ships even when vou lose makes far
more sense. Focus on the bills that
matter most and do what you can to
influence their outcome.” o

Q For additional information contact
James Peters, 401-444-5327.
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