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CANON LAW 
Is Flexible 

Editor's Note: Lenders 

of Catholic health care 

organizations differ 

from leaders of other-

than-Catholic ones in 

that their work is 

bound by both civil law 

and the canon law of 

the Catholic Church. 

Because this is so, 

leaders of Catholic 

organizations should 

know something about 

canon law. 

Toward this end, 

Health Progress is 

offering its readers a 

series of articles on 

canon law. Time 

articles, each of which 

will be the work of a 

different writer, is 

under the general 

editorship of a well-

known expert in the 

field, Fr. Francis G. 

Morrisey, OMI, PhD, 

JCD, professor of canon 

law, Saint Paul 

University, Ottawa, 

Ontario. 

Is canon law retroactive? 

A s a rule, canon law is not retroac
tive. Rooted in Roman law, the 
legal principle of nonretroactivity 

has a long-standing history in hoth canon
ical and civil law. Laws generally speak to 
the present and focus on the future. As 

life progresses and 
evolves, so too does 
the law that seeks to 
order it and set direc
tion. New laws result 
from new perspectives 

^ P ^ ^ r or new situations, as 

U ^ H _ _ _ _ _ ^ | law responds to the 
needs ot the commu
nity here and now. 
The principle of non
retroactivity is a mat
ter of justice and 
common sense. It 
would be unfair to 
enact laws and then 

apply them to the past. This would jeop
ardize the very security and stability that 
law seeks to foster. 

Conversely, canon law usually provides 

By SR. PATRICIA SMITH, 
OSF,PhD,JCD 

Sr. Pat is a canonical 
consultant and teaches 

canon law at the 
University of Notre 

Dame, IN. 

time for those for whom the law is intend
ed to adjust to it. Canon laws that are uni
versal—that is, those that bind everywhere 
all those for whom they are issued—take 
force three months after they are promul
gated, unless the law indicates otherwise. 
Particular laws, those established for a 
diocese or other specific territory, usually 
bind after one month. 

This principle of nonretroactivity is 
acknowledged in Canon 9 of the Code of 
Canon Law, which states that "Laws 
regard the future, not the past. . ." 
However, the continuation of this canon 
contains the caveat "unless they [the 
laws] expressly provide for the past." 
Thus, in an exceptional case when the 
common good demands it, a law may be 
applied retroactively. This is done only 
for a grave reason; because it is an excep
tion, the law itself must explicitly state 
that it is to be applied retroactively. The 
sparse use of retroactivity usually deals 
with the granting of favors or rectifying 
unjust circumstances for which the law 
has not provided. 

Is there room for adaptation in canon 
law to allow for particular situations? 

A short response to this question 
would be an unequivocal yes! 
However, since most of us 

approach law with an Anglo-Saxon mind
set, a more detailed explanation may be 
helpful. Unlike our American system of 

law, canon law is voluntary and is founded 
on faith. It is rooted in theology and its 
goal is the salvation of souls. Canon law is 
based on Roman law, which has a differ
ent spin than our American understanding 
of law. We who are highly influenced by 
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md Adjustable 
the spirit of common law often feel 
that we either obey or break the law. 
However, one predisposed to a 
Roman mind-set would, while 
respecting the law, avoid observing it 
so literally that it would be unforgiv
ing when applied to a particular case. 

Canon law is a means to an end, 
not the end itself. As such, there is 
room for adaptation within it. Canon 
law contains various types of norms. 
While some of these laws arc pre
cepts, taking the form of positive or 
negative commands or assertions, 
other canonical norms appear as 
exhortations, recommendations, or 
options. By their very nature, these 
nonprescriptive norms contain flexi
bility or offer choices. 

Much of canon law is universal, 
that is, applicable to all Catholics 
everywhere. Legislating for 1.2 billion 
people across the globe, in a plethora 
of cultures, with myriad languages 
and customs, necessitates that law be 
flexible rather than fixed. However, 
law is not arbitrary. Canon law facili
tates and ensures the ongoing opera
tion of the life of the church. It pro
tects rights and upholds enduring 
values. 

Unique to canon law is the concept 
of dispensation, the relaxation of an 
ecclesiastical law in a particular case. 
This is one of the chief ways in which 
canon law provides for pastoral adap
tation in individual cases. According 
to Canon 87, when the diocesan bish
op judges that a dispensation con
tributes to the spiritual good of the 
people, he can dispense from univer
sal or particular disciplinary laws in 

Canon law 

facilitates and 

ensures the ongoing 

operation of the life 

of the church. 

his territory or for those subject to his 
authority. While divine and natural 
law cannot be dispensed, there are 
also some ecclesiastical laws that tit 
into this category (constitutive laws, 
i.e., those that regard matters essen
tial to a juridic institute or act, proce
dural laws, penal laws, and those laws 
that the Apostolic See has reserved to 
itself). 

Two long-standing canonical tradi
tions that touch on adaptation of law 
should also be noted: custom and 
epikeia. Canon 27 states that "custom 
is the best interpreter of laws." Laws 
are understood and followed within a 
particular community. Each commu
nity approaches the law within its 
own circumstances and background, 
causing universal laws at times to be 
observed with some diversity. Epikeia 
is a virtue associated with justice. It 
acknowledges that at times a general 
law could be inadequate when 
applied to a specific situation. It rec
ognizes that true justice would be 
achieved by not rigidly applying the 
law in a particular case. 

Thus the longer response is similar 
to the shorter. There is room for 
adaptation in canon law! 
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mission ol love and healing today. As 
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