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O
n May 3, 1994, a federal judge 
sitting in Seattle handed down a 
fundamentally flawed decision 
that has potentially grave implica­
t ions for pat ients , healthcare 

providers, and society as a whole. 
The judge , in Compassion in Dying v. 

Washington, struck down Washington State's 
criminal ban on assisted suicide, finding that the 
law infringed on the right of mentally competent, 
terminally ill adults to a physician's aid in commit­
ting suicide.1 The U.S. Constitution, the court 
concluded, does not nullify the state's legitimate 
interest in deterring the suicide of 'Voting people 
and others with a significant natural life span 
ahead of them,"-' but it does require the state to 
permit competent, terminally ill adults to obtain a 

physician's "assistance" in committing the lethal 
act. No other federal court in the nation has ever 
endowed any class of patients with a "right" to 
another person's aid in committing suicide. 

While crafting new distinctions based on a per­
son's anticipated "life span," the court had little 
hesitation in collapsing other distinctions long 
recognized in the medical and legal communities. 
The court, for example, saw no relevant constitu­
tional distinction "between refusing life-sustain­
ing medical treatment and physician-assisted sui­
cide by an uncoerced, mentally competent, termi­
nally ill adult,"3 notwithstanding nearly universal 
recognition of such a distinction in case law. 
Moreover, the court concluded that because the 
decision to end one's life is as intimate and per­
sonal a decision as abortion, assisted suicide, like 

Su i l l l f l c i ry Last May a federal judge struck 
down Washington State's law against assisted sui­
cide on the grounds that it violated the U.S. 
Constitution. The judge ruled that just as a citizen 
has a right to refuse life-sustaining medical treat­
ment, so does he or she have a right to request a 
physician's assistance in committing suicide. The 
court also concluded that because the decision to 
end one's life is as intimate and personal as a 
decision to have an abortion, assisted suicide 
must also be constitutionally protected. 

The court is mistaken. A "right" to assisted sui­
cide is described nowhere in the text of the 
Constitution. Assisted suicide, furthermore, does 
not occupy a fundamental place in American histo­
ry and traditions, and therefore cannot be deemed 
implicit in the constitutional guarantee of due pro­
cess. Indeed, just the opposite is true: Our history 
and traditions actively discourage and prohibit 
assisted suicide. 

The asserted right to assisted suicide finds no 

support in cases involving either abortion or termi­
nation of medical treatment. Two terms ago, the 
Supreme Court relied heavily on stare decisis in 
upholding the abortion right, but there is no line of 
precedent for a right to assisted suicide. Not all 
"personal" decisions are constitutionally protected, 
so the personal nature of suicide does not dispose 
of the question of its constitutional status. Finally, 
in equating refusal of medical treatment with sui­
cide, the federal court in Washington State ignores 
a long line of authority that recognizes a funda­
mental difference between the two. 

The Constitution does not require states to per­
mit persons to "assist" others in relinquishing their 
rights, including the one right that underlies all oth­
ers. Singling out the terminally ill as a class of per­
sons who deserve to have their suicidal impulses 
honored would create a glaring anomaly in the law. 
Moreover, there is no reason to believe that a 
claimed right to assisted suicide can or will stop 
with the terminally ill. 
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abortion, must be con­
stitutionally protected. 

The Compassion in 
Dying decision, cur­
rently on appeal to the 
Ninth Circuit, comes 
at a time when advo­
cates of assisted suicide 
elsewhere appear to be 
losing ground. A week 
after the decision was 
handed down, the 
Michigan Cour t of 
Appeals, in four con­
solidated cases, held 
that Michigan's ban on 
assisted suicide, though 
procedurally defective, 
passes constitutional muster.4 The same month, a 
25-member New York task force concluded 
unanimously that the dangers of recent proposals 
to legalize assisted suicide "far outweigh any pos­
sible benefits."s Great Britain and Canada have 
recently refused to recognize a right to assisted 
suicide. Efforts to legalize assisted suicide have 
thus far been defeated in every state where the 
issue has arisen, including California, Washing­
ton, Maine, New Hampshire, Connecticut, and 
Texas. And new laws against assisted suicide have 
been enacted in several states in recent years." 
About the time this article goes to press, voters in 
Oregon will be deciding whether to approve .\n 
assisted-suicide ballot initiative in that state. 

The Compassion in Dying case suggests an 
increased aggressiveness on the parr of assisted-
suicide advocates in attempting to secure from 
the courts what they have so far been unable to 
obtain at the polls or from legislatures. Within a 
little over two months of the Seattle ruling, 
lawyers representing the prevailing parties tiled 
another suit in federal court in Manhattan, chal­
lenging New York's ban on assisted suicide." 

ASSISTED SUICIDE: A CONSTITUTIONAL RIGHT? 
The Supreme Court has recognized that certain 
personal relationships are so critical to society that 
they are entitled to constitutional protection 
despite the absence of m explicit constitutional 
guarantee. For example, unlike free speech and free 
exercise of religion, which are guaranteed explicitly 
in the Constitution, no provision speaks expressly 
of parents' right to raise their children. However, 
in recognition of this right, early in this century the 
Supreme Court struck down laws that forbade par­
ents to send their children to private schools* or to 

have them taught a for­
eign language. ' The 
Court held that because 
the parent-child rela­
tionship occupies a fun­
damental place in our 
history and traditions, it 
is protected from unjus­
tifiable government in­
terference under the 
due process clause of 
the Constitution, a pro­
vision that protects life, 
liberty, and property. In 
the 1960s the Supreme 
Court relied on the his­
toric sanctity of the 
marital relationship to 

overturn the coin action of a physician who had 
given a married couple information and advice 
about contraceptives,1 and to invalidate a law that 
tin bade interracial marriage." 

To keep the justices from simply "discovering" 
nontextual constitutional interests—in other 
words, to ensure rule by law - t h e Court has con­
sistently acknowledged that it must be guided by 
history and tradition. The Court has observed 
time and again that, to be constitutionally pro­
tected, an interest must be so fundamental as to 
lie at the very foundation of our civil and political 
institutions, so basic that ordered liberty could 
scarcely be imagined without it. Marriage and 
family relationships meet that test. Even when the 
Court has misread history, its continued reliance 
on history is evident. Half of the majority opinion 
in Roc v. Wade12 is devoted to a review of ancient, 
medieval, and modern attitudes about abortion, 
an historical analysis that has since been largely 
repudiated by scholars.15 

Applying these principles to the Seattle decision 
immediately reveals where the court went wrong. 
Unlike marriage and child rearing, suicide does not 
occupy a fundamental place in American history 
and traditions. No national tradition supports 
committing or assisting suicide. In fact, our history 
and traditions actively discourage and proscribe 
such conduct. When a court elevates to the status 
of a constitutional right conduct that has long 
been condemned under our laws, it inevitably in­
vites the charge of decision making by personal 
predilection rather than constitutional principle. 

SUICIDE VERSUS ABORTION 
In its latest p r o n o u n c e m e n t on a b o r t i o n . 
Planned Parenthood v. Casey, the Supreme 

V ^ / u r history and 

traditions proscribe 

committing or assist­

ing suicide. 
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A S S I S T E D S U I C I D E 

C o u r t character ized 
abort ion as an "inti­
mate and personal 
cho ice , " one that is 
"central to personal 
d igni ty and au tono ­
my."14 The judge in the 
Compassion in Dyinjf 
case, reason ing that 
suicide, like abortion, 
is "intimate," "person­
al," and "central to per­
sonal d igni ty and 
autonomy," concluded 
that assisted suicide is 
also entitled to consti­
tutional protection. 

The comparison is 
flawed. In the first place, uncritical reference to 
an abortion right is no longer possible in light of 
Casey. Four justices in the case explicitly con­
demned Roe. Three others refused to justify con­
stitutional protection for abortion solely on Roe's 
merits; they ruled that principles of stare decisis 
(the notion that courts should stand by their ear­
lier decisions, in part so as not to upset settled 
expectations) compelled them not to overrule 
Roe's "central holding." Thus Roe may now lack 
precedential force in identifying other constitu­
tionally protected interests. The stare decisis con­
siderations that led the Court to reaffirm the 
"central holding" of Roe are entirely absent—and, 
indeed, tilt in the opposite direction—when one 
turns to assisted suicide. 

A second, more serious flaw in the Seattle court's 
comparison of abortion and suicide is the court's 
misguided focus on "personal and intimate" con­
duct. If a decision need only be "personal and inti­
mate" to qualify for constitutional protection, then 
the number of constitutionally protected interests 
would increase exponentially. A decision to use hal­
lucinogenic drugs for recreation, engage in prosti­
tution, or any number of other equally "personal" 
activities currently subject to state prohibition 
would be beyond the state's power to regulate. Yet 
few would question the constitutionality of such 
laws. The "personal" nature of suicide proves nodv 
ing because it proves too much. 

SUICIDE VERSUS REFUSAL OF TREATMENT 
The federal court's conclusion in Compassion in 
Dyifig that there is no constitutionally relevant 
distinction between committ ing suicide and 
refusing medical treatment ignores a long line of 
authority that recognizes a fundamental differ­

ence between the two, 
factually and legally. 
Factually, assisted sui­
cide "involves not let­
ting the patient die , 
but makinjj the patient 
d i e . " l s Legally, the 
right to refuse medical 
treatment is rooted in 
the common law and 
grows out of the inter­
est in being free from 
unwanted bodily con­
tact . On the o the r 
hand, the common law-
has never recognized a 
right to del iberately 
take one's own life or 

to have one's life taken by others. 

Historically, the Constitution has not been read 
to require states to permit persons to "assist" oth­
ers who wish to relinquish their rights. Our courts, 
for example, will not enforce a voluntary agree­
ment to sell oneself into servitude or engage in a 
consensual duel. A host of lesser interests, such as 
the right to be paid a minimum wage, cannot be 
waived. Since the law can prevent waiver of these 
interests, it follows that it can likewise prevent indi­
viduals from renouncing the one interest—their 
very existence—that makes all others possible. 

THE SLIPPERY SLOPE 
The Washington court extends only to terminally 
ill adults the "freedom" to have assistance in 
committing suicide. Singling out the terminally ill 
as a class of persons who deserve to have their 
suicidal impulses honored is logically incoherent, 
unless one first assumes they are better off dead 
than alive. A civilized society makes no such 
assumption with respect to any person. A rule 
permitt ing a person " to assist the suicide of 
another because the person killed has a certain 
condition or status," such as terminal illness, 
would "create a glaring anomaly in the law."16 It 
would mean that persons with terminal illnesses 
are not entitled to protection from their suicidal 
impulses, even thoujjb other people arc. 

Moreover, there is no reason to believe, in this 
litigious society, that a claimed right to assisted 
suicide can or will stop with the terminally ill. 
Any legal principle tends "to expand itself to the 
limit of its logic." r Once a right to assisted sui­
cide is conceded for any class of persons, it will be 
dithcult or impossible to confine the right to that 
class. Since medical conditions and personal pro-

V^/ncritical 

reference to an 

abortion right is no 

longer possible. 
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files can be placed on a continuum, those differ­
ences will likely be challenged as arbitrary. What 
criteria, for example, will be used to distinguish 
the 80-year-old person dying of cancer from the 
70-year-old with Alzheimer's disease, or the 60-
year-old with severe depression and advanced 
leukemia, or the 50-year-old depressed over an 
unsuccessful business venture or the loss of a 
spouse? Anyone doubting the reality of the slip­
pery slope need only consider the Netherlands, 
where more than 1,000 people a year arc involnn-
tarily euthanized.18 

A HOST OF IMPLICATIONS 
What are the implications for the public and the 
healthcare community of an enforceable right to 
physician-assisted suicide? Consider the possible 
scenarios: 

• Hospitals are required either to comply with 
a patient's request for assistance in committing 
suicide, or to transfer the patient to a facility that 
will honor the request. 

• Physicians who tail to advise their patients of 
a right to assisted suicide are sued for malpractice. 

• A national accrediting entity requires teach­
ing hospitals to train their residents in giving 
lethal injections or to refer them to institutions 
that will provide such training. 

• Congress enacts a law permitting Medicaid to 
pay for lethal injections in certain cases. 

• Hospitals are required to advise patients on 
admission of their right to complete an advance 
directive requesting assistance in committing sui­
cide. 

• A court holds that a minor may obtain a le­
thal injection without parental notification; an 
adult may obtain the same injection without 
spousal notification. 

• A court holds that a state may not impose a 
mandatory waiting period before persons obtain 
assistance in committing suicide. 

• Suicide advocates challenge in court the 
refusal of states to fund lethal injections even 
though they fund other procedures for dying 
patients. 

Anyone familiar with the consequences of 
judicially enforced rights to abortion will recog­
nize at once that these scenarios are not fantasy. 
It is certainly foreseeable that if physician-assist­
ed suicide were to become ensconced in the 
Constitution as a right, the law would impose a 
corresponding duty on physicians, nurses, and 
healthcare facilities to inform their patients of the 
procedure and, ultimately, to perform it or facili­
tate its performance. Then, of course, any indi­

vidual or institutional resistance to suicide would 
pit the provider's conscience against the patient's 
constitutional right. 

Now is the time for healthcare professionals 
and providers to oppose actively efforts to win 
public and governmental acceptance of physician-
assisted suicide. Next to those patients who 
might themselves be persuaded to request assis­
tance in committing suicide, members of the 
healthcare community stand to be most immedi­
ately and directly affected by its legalization. n 
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