Dealing with Fraud Issues

raud used to be a minor problem in hos-
pital administration. But as healthcare
organizations have grown large and com-
plex, employing thousands of employees
and contracting for services with hundreds of ven-
dors, opportunities for cheating have grown as well.

As a result, healthcare has become, like bank-
ing and aerospace, a field closely regulated by the
federal government. This is especially true for
healthcare organizations that offer managed care
to Medicare and Medicaid recipients. But federal
regulation of healthcare is so new that few such
organizations have experience in dealing with it.
To help unwary organizations avoid possible
prosecution for fraud, the Healthcare Financial
Management Association included in its October
1998 Managed Care Institute a panel discussion
on corporate compliance,

Joseph N. Steakley, vice president, internal audit,
Columbia/HCA, Nashville, TN, set the discus-
sion’s tone by reminding the audience that several
of his company’s organizations are currently
defending themselves against federal fraud charges.
“But this is just the beginning,” he said. “I assure
you that the government is only now scratching the
surface so far as compliance issues are concerned.”

“Government now sees healthcare fraud and
abuse as second only to violent crime as an
enforcement problem,” added J. Frank Nitto, a
principal of LN & Associates, a Lafayette, CA,
consulting firm that specializes in compliance
problems. Government’s heightened interest in
healthcare flows from the fact that Medicare and
Medicaid now provide health insurance for 25 per-
cent of the U.S. population and involve billions of
taxpayer dollars, Nitto said. “In 1997 the govern-
ment found that 14 percent of Medicare and Med-
icaid claims had errors,” he continued. “The trou-
ble is that the government tends not to believe in
‘errors’—it sees this as a criminal problem.”

Whiar Is THe GoveRNMENT Lookine For?
Bryan D. Daly, a former federal prosecutor, said
the coming of managed care has changed the
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nature of healthcare fraud. Under fee-for-service
care, fraud usually involved charging the payer for
unneeded services, said Daly, now a partner in
Beck, DeCordo, Daly, Barrera, & Oh, a Los
Angeles law firm. Under managed care, however,
fraud typically involves withholding needed ser-
vices. Along with underutilization of services,
Daly said, federal investigators are on the lookout
for:

e Marketing violations (e.g., a managed care
organization’s sales force misrepresents the avail-
ability of services)

e Cherry picking (e.g., an organization encour-
ages only healthy people to enroll in its plan)

o Undercapitalization (e.g., an organization
knowingly has insufficient money with which to
pay its providers)

o Kickbacks (e.g., a provider pays the organiza-
tion to avoid referrals of unhealthy patients)

e False encounter data (e.g., a provider claims
payment from the organization for treating ficti-
tious patients)

e Subcontractor fraud issues (e.g., an organiza-
tion defrauded by a subcontractor tries to dodge
bad publicity by refusing to report the fraud,
sweeping it under the rug and making it possible
for the subcontractor to cheat others)

e Long-term care issues (e.g., an organization,
having offered long-term care as part of a capitat-
ed plan, then makes it difficult for beneficiaries to
actually get the care)

NECESSITY OF COMPLIANCE PROGRAMS

Steakley, Nitto, and Daly agreed that all health-
care organizations should develop corporate
compliance programs, if only to serve as “fire-
walls™ against possible fraud charges. Daly urged
them to adapt the model program published in
February 1998 by the Department of Health and
Human Services” Office of Inspector General
(OIG). Nitto reminded the audience that the
OIG’s model program, though voluntary for fee-
for-service organizations, is mandatory for man-
aged care ones.
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From iéft, Kimberley A. Dunne, Bryan D. Daly, J. Frank Nitto, and Joseph N. Steakley.

Kimberley A. Dunne, assistant U.S.
attorney, central California district, Los
Angeles, warned, however, that simply
having a compliance program will not
“insulate” a healthcare organization
from possible federal investigations.
“But an organization that actually fol-
lows its program will stay within the law.
You can’t ask for better legal protection
than that,” she said.

Daly, who used to work with Dunne
in the U.S. attorney’s Los Angeles
office, offered healthcare administrators
seven guidelines for an effective compli-
ance program:

® Fashion your program as a set of
clearly written rules and make them
available to every employee and subcon-
tractor. You may want to require your
employees and subcontractors to sign
certificates saying they received copies of
the program.

¢ Put someone with clout in charge of
the program. The compliance officer
must have credibility both with people
inside the organization and with govern-
ment investigators.

® Conduct background checks of
employees in a position to affect compli-
ance issues. Do not hire someone on the
OIG’s list of people excluded from
Medicare and other federal healthcare
programs.

¢ Teach employees and subcontractors
about the program’s practical aspects. It
is not enough to publish the program.
Hold training sessions.

® Create a system whereby employees
and subcontractors can report possible
cases of fraud withour fearing retribu-
tion. Do not punish whistleblowers,

e Enforce standards consistently. Do
not, for example, discipline an offending
vice president less harshly than you
would someone at a lower level.
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e Respond quickly and appropriately to
reported cases of fraud. The government
gives organizations credit for reporting
fraud voluntarily.

Nitto oftered an eighth suggestion:
“Make sure subcontractors have compli-
ance programs of their own. If they
don’t, don’t contract with them.”

CREDIBILITY WITH THE GOVERNMENT

A strong compliance program, one that
prevents and detects fraud, will protect
both the organization’s money and its
reputation, Daly said. “The whole point
of the program is to bring potential
problems to the boss’s attention.

“But,” he continued, “the bottom
line is that such a program gives you
credibility with the government.
Remember, the government has tremen-
dous power. If it sees you as a good cor-
porate citizen, it will leave you alone. If
it doesn’t see you as a good citizen—if,
for example, it thinks your compliance
program is mostly for show—you’ll have
troubles.”

Dunne agreed that, in a frand investi-
gation, the government’s agents would
take the effectiveness of the organiza-
tion’s compliance program into account.
When she is assigned to such cases,
Dunne said, she automatically asks of a
program:

e Did employees understand it?

e Was its monitoring system cffective?

* Did it compel an effective response?

Dunne said that executives responsi-
ble for corporate compliance should
document everything they do. “Try to
think about what a prosecutor might
look for, including possible patterns of
wrongdoing. And be prepared to edu-
cate a prosecutor about how your com-
pliance program actually works.”

—Gordon Burnside
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in attitudes is necessary to reduce vio-
lence.

Secondary prevention is “what we
do to help people who smoke stop
smoking:” clinics, behavior modifica-
tion, and the like. In violence, sec-
ondary prevention is aimed at chil-
dren at greater risk, who tend to be
urban, poor, and male. Most at risk
are those who witness violence or are
victims of violence in early childhood.
The special knowledge of healthcare
delivery can be used for secondary
prevention strategies against violence,
to begin addressing the problem car-
lier, Prothrow-Stith said.

Tertiary prevention is the treat-
ment. For lung cancer, it may be
chemotherapy or surgery; in violence,
this can be the treatment a victim’s
family, siblings, or peers receive at the
hospital, as well as the treatment the
victim receives. “That special contact,
the emergency room,
becomes very important,” said Pro-
throw-Stith.

even in

TakinG Risks
How can violence-prevention strate-
gies serve healthcare practices without
having a negative effect on the bottom
line? “We can mutually benefit from
working on violence and other issues,”
said Prothrow-Stith. She told of a doc-
tor who, at the six-week well-baby
check, asks parents about the way they
argue, and how they plan to discipline
their child. “He writes actual prescrip-
tions for parents to read to their child
every night for 15 minutes, or to tum
off the television set two or three
nights a week,” Prothrow-Stith said.
“What else could we write prescrip-
tions for?”™ Doctors could write pre-
scriptions for voting, or for civic par-
ticipation, she suggested. “We know
people are healthier if there is social
participation and interaction.” Writing
a prescription might be a way to start
someone thinking about participating
in the community, and we need to
think of other things we can do, too,
she said. “The challenge is to take a lit-
tle risk—not a huge risk; to take small
steps that allow us to claim our role in
changing the situation.”

—Ann Stockho
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